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PREFACE 


This book on Wills, like its predecessor on Living Trusts, 
is designed quite as much for the use of the layman—that 
is to say, the one who creates a trust and makes a will—as 
for the lawyer who prepares the will or for the executor who 
settles the estate or for the trustee who administers trusts 
under the will. 

It enters a field which, it seems to the author, is not yet 
fully occupied, for the purpose of making practical sugges- 
tions about the contents of wills to men and women with 
property, and suggestions to lawyers and trust officers who 
are consulted about the substance as distinguished from the 
form and legal aspects of wills. 

There is no conscious or intentional encroachment upon 
the fields so admirably occupied by technical treatises on 
wills, such as those by Alexander, Fooks, Lewis, Remsen, 
Schouler, Thompson, and Woerner. 

The author has concerned himself not at all about the 
historical or literary or curious features of wills, as the 
late Virgil M. Harris did in his Ancient, Curious and Fa- 
mous Wills, or with the wills of famous men as E. E. Prus- 
sing did recently in his admirable book, The Estate of 
George Washington, Deceased. 

Instead, this book is in the nature of a report from the 
laboratory of one who works in wills as other students and 
investigators work in plants or in metals or in chemicals. 

A word about his laboratory is permissible. After eight 
years in the general practice of law, during which he had 
only as much experience with wills as the average lawyer in 
general practice, the author became one of the trust officers 
of a large trust company, and in that capacity during the 


past ten years has advised and assisted testators and their 
vii 
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attorneys in the preparation of many wills, most of which, 
however, have been simple in terms and have covered only 
medium-sized estates. 

During 1926 and 1927 with the codperation of forty-four 
trust companies and banks in twenty widely scattered States, 
he compiled a list of over six hundred practical questions 
about wills, executors and trustees that men and women have 
actually asked officers of these institutions in the course of 
their day’s work. These six hundred questions were reduced 
to one hundred which the author answered in a series of 
bulletins published by the Committee on Publicity of the 
Trust Company Division of the American Bankers’ Associa- 
tion. They were later incorporated in the book, Fiduciary 
Advertising, published in 1927 by that Committee. As most 
of these questions and answers, in guises in which they may 
not be recognized, have found their way into the pages of 
this book, acknowledgment is here made of the Committee’s 
permission to use this material without making special ac- 
knowledgment in each instance. 

The Trust Company Division of the American Bankers’ 
Association, through its Secretary at the time, Mr. LeRoy 
A. Mershon, now Vice President of the United States 
Mortgage and Trust Company of New York City, per- 
mitted the author to study and analyze one hundred and 
seventy-five probated wills assembled from forty-four States. 
These wills, selected by trust officers in these States as 
being the best from among the many that have been offered 
for probate, constitute what is, perhaps, the most represen- 
tative group of modern wills that has yet been assembled 
and digested. In addition to these, the author has had ac- 
cess to extensive extracts from the seventy-eight probated 
wills assembled by Mr. Daniel S. Remsen in his Prepara- 
tion and Contest of Wills, to the extracts from two hundred 
and twenty-two probated wills offered by Mr. Herbert S. 
Fooks, of the Baltimore and District of Columbia Bars, in 
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his Forms of Wills, and to the twenty-one probated wills 
collected by Mr. Albert L. Grutze, Trust Officer of the 
Title and Trust Company of Portland, Oregon, and pub- 
lished under the title 4 Selection of Wills. Eliminating the 
duplicates, he has analyzed four hundred and thirty-six 
wills from forty-six States (all but New Hampshire and 
South Dakota), the District of Columbia, and three Eng- 
lish-speaking foreign countries—England, Canada, and 
South Africa—in addition to those that he, himself, has 
advised about or helped to prepare, making a total of 
perhaps fifteen hundred wills that have passed under the 
microscope of the laboratory from which this report comes. 

The author has not been interested in or looking for or 
concerned about the curious or unusual or abnormal features 
of these wills. Wills, like tombstones, are rich in their 
revelations of the vagaries of humankind and, like epitaphs, 
yield to the curious an interesting, though gruesome, litera- 
ture. But this author is concerned only with the wills of 
normal-minded people covering normal estates. His special 
message is to those who will be interested in reading a book 
on wills in the same spirit that they would call at a place 
of business for some service. 

The plan of the book is to take the reader, step by step, 
from the moment he asks himself the question, Should I 
make a will?, through the mental processes of deciding 
whether or not he needs a will, of assembling information 
about his estate and his beneficiaries that his attorney will 
ask for, of selecting his executor and trustee, of work- 
ing out the terms of his will, of executing his will and put- 
ting it away for safe-keeping, of revising it from time to 
time to keep it up-to-date, on down to the day the will is 
ready for probate. No attempt is made to state the law of 
wills or estates or trusts for any jurisdiction; that is the 
function of the lawyer who prepares the will. The author 
does not pass through the portals of the probate court to 
make suggestions about the settlement of estates or the 
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administration of trusts. He would keep step with the testa- 
tor, go as far as he goes but go no further than he does. 

His purpose is to give information about wills that the 
testator himself should have. His attorneys will contribute 
legal accuracy to the form of his will. His trust officer, if he 
selects a trust company or bank for executor or trustee, 
will contribute practical suggestions for the businesslike 
- settlement of the estate and administration of the trusts. 
But the testator, himself, must contribute information about 
the estate to be settled and the terms and conditions of its 
settlement and administration. Neither lawyer nor trust 
officer can make another’s will for him. 

The quality of wills has been lowered by the inability 
of testators to contribute their part to the three-party con- 
ferences—testator, attorney and executor—in which their 
wills are evolved. The aim of this book is not only to in- 
duce more men and women to make wills but also to help 
them make better wills—better wills both legally and so- 
cially. 

A word of acknowledgment is due Mr. Adolphus H. Eller, 
of Winston-Salem, North Carolina, to whom this book is 
respectfully dedicated. Some years ago Mr. Eller and the 
author collaborated in writing a little book entitled Guide 
Posts in Preparing Wills, which has now passed into its 
second edition. It was written with a local point of view and 
was meant for distribution in North Carolina alone. Yet 
some of the material in that volume has been included in this 
one, and Mr. Eller, with the generosity that is characteristic 
of him, has given the author permission to use any portion 
of Guide Posts in Preparing Wills without quotation or 
acknowledgment. 'The dedication of this book and this state- 
ment are inadequate expressions of his debt to Mr. Eller, 
who has been his friend the past eighteen years and his 
associate in the trust field the past ten years. 

Grateful acknowledgment is also made of assistance in the 
preparation of this book rendered by Mrs. Charles G. Doak 
and Mr. and Mrs. Emil Rosenthal of Raleigh, N. C.; of Mr. 
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Richard G. Stockton of Winston-Salem, N. C.; of Mr. Leroy 
A. Mershon, and Misses G. N. Gildersleeve and A. Winifred 
McLaughlin of New York City. 

GILBERT THOMAS STEPHENSON 


CHAPTER 


CONTENTS 


WOE CONGR IEA WELT Cc Thu eiian Sogho viet ltice mak UecaNG 
rn CANGUAGE( ORCA WIEL¢.)) ois Lee See 
SELECTION or ATToRNEY, Executor AND TRUSTEE . 


AssEMBLING INFORMATION For THE WILL . 
Tue BeGinnina or a WILL Meets. ties fae 
CoMMITMENT OF SouL AND Bopy . . . 


Payment oF Dests anp Taxes sa ah Faas)" | 


TresTAMENTARY Revations or HusBpanp AND WIFE . 


Provisions For THE Famiry . . 

Ovutricut Girts To INDIVIDUALS 
GrstgeTOROMARTE Vs eamiiee ies pied cs) cc ants ee eee 
Gira st Nar ORUST a: Wives ee else voor! [on tes 


Girts ror Soir Usr anp SPENDTHRIFT Trusts 


DistriBuTION AND ADMINISTRATION PoweERs OF TIIE 


TRUSTEE 
INvestMENT Powers or TRUSTEE . 
Powers or Executor 
DisINHERITANCE, Contests, LITIGATION 
EXECUTION OF THE Wirb . . . ». . 
REVISIONS AND CODICIES ) 2... /« |. 
Aug lnmocmimangen WWitnn 6° of oo 68 oy ot 


Tipe a WA Tne eA en eee ers 


Xili 


CHAPTER I 
WHY MAKE A WILL? 


The making of a will is taking advantage of a privilege 
quite as much as it is exercising a right or performing a 
duty. 

Maxine a Wit A PRIvILEcE 


While in all civilized countries every normal person above 
a certain age, which is usually twenty-one years, has the 
right to make a will, there is no law that requires one to 
do so. It is every man’s privilege to die intestate—that is to 
say, without having made a will. 

The only function of the law as regards the making of 
wills is to prescribe certain rules by the following of which 
one may be assured that what he intends as his will, in fact, 
will be accepted as his will in the jurisdictions in which he 
lives and owns property. The law, for instance, in all but 
fifteen States is that one may write his will in his own hand- 
writing. But as a protection to one who would make a will 
the law prescribes that, if he writes it out with his own 
hand, he must write the whole of it—every line, every word 
—in his own handwriting, sign his name somewhere, not 
necessarily at the bottom, and either file the paper among 
his valuable papers or else leave it with somebody for safe- 
keeping. Instead of writing it with his own hand, he may 
type it himself or have it typed or have it written out in 
longhand by some one else. But if he does so, he must sign 
the paper and declare it to be his will in the presence of 
two or more witnesses who must, themselves, sign the paper 
as witnesses in the presence of the maker. In all such cases 


and as to all such rules affecting wills, the law is not throt- 
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tling or limiting one’s privilege of making a will but is only 
telling the one who would make a will how to make sure 
that what he means for his will will be accepted and treated 
as such. 

In the exercise of his privilege to make a will one may 
declare who shall receive his property, in what proportions, 
at what time and upon what conditions and who shall settle 
his estate. In the exercise of his privilege not to make a will, 
one may keep his desires locked in his bosom and let his 
property be divided according to the statutes enacted for 
the protection of the heirs and next of kin of those who die 
without wills and let his estate be settled by the one ap- 
pointed by the probate court. 

One faced with the question, Why make a will?, should 
understand that he does not have to make one, that there 
is no statutory law or scriptural command, “Thou shalt 
make a will,” that any will he were forced to make would 
not be his will but another’s. The issue of making or not 
making a will may as well be stated thus: Shall I exercise 
my privilege to make a will or shall I exercise my privi- 
lege not to make a will? Approaching the subject in such 
a way may better enable one to answer the question on its 
merits. 


Maxine a Witt a Doty 


One should make a will only if by so doing he will accom- 
plish more good in the world than he would if he did not 
make one. If, as a matter of fact, the law would divide his 
property as it should be divided and if the administrator 
appointed by the court would settle the estate as it should 
be settled, there is neither rhyme nor reason in his making 
a will. 

The first step towards deciding one’s duty about making 
a will is to ascertain how one’s property would be divided 
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and how one’s estate would be settled, if he died without a 
will. With this information in hand he can easily tell whether 
or not any good is likely to be done by making a will. 


Ir Ont Dors Nor Maxet a Wi 


While the laws as to the descent of real estate and the dis- 
tribution of personal property and the settlement of the 
estates of those who die without wills vary greatly among the 
States and one cannot safely rely upon the law of any other 
State being the same as that of his own State, there is, 
nevertheless, enough similarity among the laws of descent 
and distribution and administration to make an illustration 
from the laws of one State fairly representative of the situ- 
ation that exists in most of the others. 

Take, for example, the descent and distribution of prop- 
erty in North Carolina in case one dies without a will. Do not 
accept this as the law of any other State or even as a com- 
plete statement of the law of North Carolina. The state- 
ments are made only by way of illustration. 

In North Carolina, if one does not make a will his prop- 
erty will be divided as follows: 

If he is a married man without children, his wife will 
receive a life estate in one-third of his land and will receive 
one-half of his personal property outright, and the remain- 
der of his estate will go to his heirs and next of kin as if 
he were single; 

If she is a married woman without ever having had chil- 
dren, her husband will receive no interest in her land but 
will receive all her personal property and her real estate 
will go to her heirs as if she were single; 

If he is a married man with one child, his wife will re- 
ceive a life estate in one-third of his land and one-third of 
his personal property outright, and his only child will re- 
ceive the remainder, the child’s portion, however, to be held 
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by a guardian until he shall be twenty-one years of age; 

If she is a married woman with one child, her husband 
will receive a life estate in all her land and one-half of her 
personal property outright, and her only child will receive 
the remainder of her estate when he shall be of age, the 
guardian holding it for him in the meantime; 

If he is a married man with two or more children, his 
wife will receive a life estate in one-third of his land and 
the same part as a child of his personal property outright 
(hereafter called a child’s part) and his children will re- 
ceive, share and share alike, the remainder of the estate, 
the issue of a deceased child taking the share that the parent, 
if living, would take, and the portion of any minor child 
or the minor issue of any deceased child being held by a 
guardian until such minor shall be twenty-one years old; 

If she is a married woman with two or more children 
her husband will receive a life estate in all her land and a 
child’s part of her personal property and her children will 
receive, share and share alike, the remainder of the estate; 

If one is a widow or widower with one or more children, 
the child or children will receive the entire estate at major- 
ity, the portion of a minor being held by a guardian; 

If one is a single man or woman or a widower or widow 
without children, the brothers and sisters, if any, will re- 
ceive the land and the parents the personal property. If 
there are no brothers or sisters, nephews and nieces will re- 
ceive the land. If there is no parent living, brothers and 
sisters or nephews and nieces, as the case may be, will receive 
the personal property. If one has neither parent nor brother 
or sister nor nephew or niece, the uncles and aunts and cou- 
sins will receive the estate; 

If one has no known kinsfolk surviving, the estate after 
remaining unclaimed five years will go to the University of 
North Carolina to be held by it subject to redemption by 


WHY MAKE A WILL? 5 


heirs and next of kin of the deceased for a period of ten 
years and after that absolutely. 

As to the division of the estate, it may be said that gen- 
erally, but subject to many exceptions in different States, 
the wife receives a life estate in one-third of the land and a 
child’s part of the personal property if there are children, 
and a somewhat larger portion of the personal property 
if there are no children; and that the husband receives a 
life estate in all his wife’s real estate if there is a child 
born alive of the union, but no interest in her real estate 
if no child has been born alive of the union. When one has 
neither wife nor husband nor children to take the estate, 
the next in order are the parents and the brothers and sis- 
ters, the parents taking the personal property and the broth- 
ers and sisters the real estate. In the absence of parent or 
brother or sister, nephews and nieces, uncles and aunts, and 
cousins take the estate. 

Who settles the estate of a person who dies without a 
will? Again one may take, by way of illustration, but not 
as a statement of the law for any other jurisdiction, the 
order that would be followed in North Carolina. 

If a single man or woman dies without a will, the probate 
court, in the absence of special conditions, will appoint an 
administrator from one of the class in the following order: 
parents; grandparents, brothers and sisters; uncles, aunts, 
nephews, nieces; great-uncles, great-aunts, grand-nephews, 
grand-nieces, first cousins; creditors of the estate ; other per- 
sons legally competent; public administrator. 

If a married man or woman dies without a will, the court 
will offer the administratorship first to the surviving widow 
or widower, next to the eldest child that is of age, then to 
the children in the order of their age, and, finally, to the 
next of kin in the same order as mentioned above for a single 
man or woman. 
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The court, which usually means the clerk or judge of the 
probate court by whatever name called, may pass over the 
first one in order of eligibility if that one is not regarded 
a proper person to settle the estate. The one eligible to the 
appointment may renounce his right to the appointment 
gencrally or may renounce in favor of some one else; that 
is, may ask the court to appoint some one in his stead. The 
court may disregard the suggestion of the family and ap- 
point an administrator of his own selection and, in the ab- 
sence of flagrant abuse of his discretion, the higher court 
will not overrule the lower court’s action. In the last analy- 
sis, the clerk or judge of the probate court appoints the 
administrators of the estates of all those who die without 
wills. 

Having acquainted himself—by inquiry of a lawyer who 
is familiar with the statutes of descent and distribution and 
administration in his own State—with the division and set- 
tlement of his estate if he should die without a will, one 
must next decide for himself whether or not the law, un- 
aided by his will, will divide and settle his estate as he would 
have it done. In determining how it should be divided one 
must have in mind the persons and objects that should re- 
ceive benefits from his estate. 

In a civilized community there can be no question but 
that one should make provision for the support of his wife 
and children and also for his parents and for any brother 
or sister dependent upon him. One has no right to make 
his own dependents public charges so long as he has prop- 
erty sufficient for their support. These words are from no 
less an authority than Saint Paul, “But if any provide not 
for his own, and specially for those of his own house, he hath 

enied the faith, and is worse than an infidel.” (I Tim. v: 
). “Providing for his own and specially for those of his own 
house” means more, to be sure, than accumulating a fortune 


WHY MAKE A WILL? Ff 


for them. The law, itself, takes cognizance of this duty by 
dividing the estate of one who dies without a will among his 
among his wife and children and, after them, among his 
parents and brothers and sisters. But the law cannot fit the 
division of the estate to the special needs of each family 
and must content itself with laying down rules of division 
applicable to all families in the same class. 

Take, for example, several cases in which the division 
of the estate would be identical—a family consisting of a 
husband, wife, and four children. 

In the first case, the estate consists of one million dollars 
in stocks and bonds and the children are all of age. Under 
the laws of North Carolina upon which we are basing these 
statements, the wife and each of the children would receive 
two hundred thousand dollars outright. 

In the second case, the estate, though still worth one mil- 
lion dollars, is one-half real estate and one-half personal 
property. The wife would receive a life estate in one hundred 
and sixty-six thousand, six hundred and sixty-six dollars 
worth of real estate and one hundred thousand dollars in 
personal property. 

In the third case, the estate is still one million dollars, 
but two of the children are twenty-one years old and two 
under that age. The property would be divided the same 
as above, but guardians would have to be appointed for the 
two minor children. 

In the fourth case, the estate is one hundred thousand 
dollars, not one million, and is one-half real property and 
one-half personal, and the children are all of age. The wife 
would receive a life estate in sixteen thousand and six hun- 
dred and sixty-six dollars worth of real estate and ten thou- 
sand dollars in personal property. 

In the fifth case, the estate is one hundred thousand dol- 
lars, all personal property, and two of the children are of 
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age and two minors. The division would be the same as 
above, but guardians would have to be appointed for the 
two minors. 

In the million dollar estates the wife and children will 
be amply provided for under a division according to law. 
Not so in the hundred thousand dollar estates; still less so 
in smaller ones. If the hundred thousand dollar estate could 
be held intact the income from it would comfortably support 
the whole family; divided, as it would have to be in the ab- 
sence of a will, a single portion would not be sufficient for 
the support of any one of the beneficiaries. 

When one considers the characteristics of members of a 
family, he appreciates all the more the imperfections of the 
statutory division of property. Different kinds of wives need 
to have different kinds of provisions made for them. One 
is extravagant and needs to have a limit put upon her ex- 
penditures; another is economical and, come what may, will 
live within her income. One is businesslike and will take care 
of herself in any transaction; another is dependent and con- 
fiding and is the natural victim of any dishonest, if plaus- 
ible, scheme. One is over generous to the point of disfurnish- 
ing herself and her children; another is stingy to the point 
of denying herself and her children the comforts they can 
afford to enjoy. One is strict in the discipline of her children ; 
another is lax to the point of letting her children rule the 
household. To leave the same kind or same amount of prop- 
erty to each of these wives is not, by any means, to make 
similar provisions for them. Naturally the law cannot pre- 
scribe one plan of distribution for an extravagant wife, an- 
other for an economical one; one for a businesslike wife, 
another for a dependent one; one for a generous wife, an- 
other for a stingy one; one for a strict disciplinarian, an- 
other for an indulgent one. All the law can do—and this it 
has done—is to give the husband the privilege of making 
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the best provision in his judgment for the welfare of the 
wife whose characteristics he is supposed to know best. 

Similar differences are to be found among children, even 
among children of the same parents, reared in the same 
home. One child is studious and early in life manifests a 
talent for literature or art or science; another rebels at school 
but revels in bartering or trading or engaging in other busi- 
ness transactions. One spends every penny he gets without 
apparent thought of the sacrifice of parents it represents 
or without thought of getting value for it; another counts 
the cost of every penny he spends and insists upon receiv- 
ing full value. One naturally acquires good habits; another 
as naturally acquires bad habits. These are all so-called 
normal children—normal in body and mind and tempera- 
ment. 

When one takes into consideration the mental, physical 
and temperamental differences among children of the same 
family, he enters a field that has no boundaries. One child 
is strong and robust; another is weak and frail; one is a 
genius, another a plodder, another a dullard, another an 
imbecile, another an idiot. One is steady and dependable, an- 
other flighty and irresponsible. To leave the same amount or 
the same kind of property to each of these children is not, 
by any means, to make similar provision for them. To one 
an outright legacy would be a rope with which to hang 
himself, to another it would be a rope with which to lasso 
an opportunity. One should receive his share of his parent’s 
estate as soon as he is of age and through school; another 
should never receive anything but the income and should 
even be protected against squandering that. But the law 
cannot prescribe a different plan of distribution for chil- 
dren of different physical, mental, and temperamental char- 
acteristics—one for the studious and profession-bound, an- 
other for the thrifty; one for the sober-minded, another for 
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the scatter-brained; one for the robust, another for the 
weakly; one for the brilliant, another for the average- 
minded; one for the steady, another for the flighty. Again, 
all that the law can do is to give the parent the privilege 
of adapting his estate to the special needs of the children 
whose characteristics he is supposed to know. 

If one hundred men of family, no matter where they live, 
should succeed in working out a plan for the perfect dis- 
tribution of their respective estates, it is to be doubted if 
one of them would adopt the plan provided for him by the 
statute of descent and distribution, or if any two of them 
would adopt the same plan. 

A similar situation exists with regard to the settlement 
of the estates of those who die without a will. The law has 
prescribed the classes of kinsfolk in order from which the 
court may select the administrator. The court will use its 
best judgment in making the selection, within the class if 
possible, but outside the class if that appears to be advisable. 
If the wife or son or brother entitled to qualify is flagrantly 
unfit for the position, the court will pass over such a one 
and appoint the next one regarded as fit. But the court 
cannot set very exacting standards of fitness. It can hardly 
exclude a wife because of her inexperience in business or 
a son because of his indifference to business. The court will 
do its best with the material from which it has to choose but 
sometimes no one qualified to serve as administrator is to 
be found in the whole list of heirs and next of kin. We know 
an instance in which the court appointed as administrator 
of his father’s estate a son who could not read or write. 
Yet what else could it have done? There were four other 
adult sons and daughters but no one of them could read or 
write. They did not renounce in favor of an outsider, and 
the court did not feel justified in exercising its discretion- 
ary power to make an appointment outside the family. After 
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a few weeks of unsuccessful effort to proceed with the settle- 
ment of the estate, the administrator named resigned and 
joined with his brothers and sisters in requesting the court 
to appoint an administrator that was competent and expe- 
rienced. While this is an extreme case, it illustrates the risk 
attendant upon leaving to the court the appointment of 
an administrator to settle an estate. One would not have the 
clerk or judge of a probate court, no matter how judicious 
he might be, employ for him his servant or his clerk or his 
agent; yet, by failing to make a will, he leaves to the clerk 
or judge of the probate court the appointment of the 
administrator to settle his estate and provide for his wife 
and children. 

The wife and children may not be the only ones, or even 
the chief ones, to be considered in the division of the estate. 
The wife may have a separate estate more than sufficient 
for the needs of herself and their children; whereas, the 
husband may have aged parents who are entirely depend- 
ent upon him. He may have other relatives—brothers or 
sisters, uncles or aunts, nephews or nieces—whom he should, 
by all that is fair and square, remember in his will. He 
may have friends nearer to him than brothers or sisters 
who have befriended him in early days, when he needed 
their friendship, but whom misfortune has overtaken in their 
later days and who have need of and deserve his help. He 
may have servants and employees who have been faithful to 
him and contributed largely to his success and happiness 
throughout his career. He may have been a generous con- 
tributor to religious or educational or other charitable ob- 
jects that will suffer when his support is withdrawn. The 
man who regards his estate as a trust committed to him for 
the use of his fellowmen, including first those nearest and 
dearest to him, will find many outside the narrow limits of 
his immediate family whom he should remember in the dis- 
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tribution of his property. Yet, dying without a will, he keeps 
his estate within such narrow limits unless or until it is dis- 
sipated by heirs and next of kin who inherited under an ine- 
lastic law and not according to a plan devised for their good. 


Provision FOR ADMINISTRATION OF ESTATE 


In deciding whether or not he should make a will one 
must consider whether he desires that his estate be settled 
only or that it be administered as well. The difference be- 
tween settling and administering an estate is great. To 
settle an estate is to wind it up and get rid of it; to admin- 
ister an estate is to carry it on and work it out. An adminis- 
trator settles an estate as the law prescribes and distrib- 
utes what is left after the debts are paid. An executor under 
a will also settles an estate as the first step in administra- 
tion; he settles it as a going concern and leaves it in such 
a way that the beneficiaries or the trustee may carry it 
on; a trustee administers an estate by carrying it on year 
after year for the use of the beneficiaries under the will. 
When a man dies without a will, his estate comes to a stop 
at once on dead center and nothing is left but to pay the 
debts and distribute the balance. When a man dies with 
a will he leaves some one of his choice to settle his estate in 
the manner that he regards as best for all concerned. If 
every business transaction were brought to an abrupt stand- 
still, if property were forced on the market to make assets 
to pay debts, if the debts were paid and the balance dis- 
tributed, that would be the administrator’s way of settling 
an estate. If, on the other hand, business transactions were 
carried on to conclusion, if properties were kept and de- 
veloped and sold only as the markets could absorb them at 
a profit, if goods in process were carried on through the mill 
and turned into manufactured products, if property were 
held and used for the benefit of widows and children and 
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other dependents, that would be an executor’s way of 
_ settling the estate first and administering it afterwards. In 
a vast majority of cases men would want their estates ad- 
ministered as well as settled; would want them carried on 
and not wound up abruptly. If all the beneficiaries are of 
age and independent and fixed in habit, settlement and dis- 
tribution may serve every purpose. If any of the beneficia- 
ries is under age or dependent or inexperienced in business, 
administration following upon the heels of settlement is the 
only course that will serve the purpose. Every one must 
decide for himself whether he wants his estate to be settled 
only or both settled and administered; and if he decides 
that he wants it to be administered, as well as settled to ac- 
complish his desire, he must make a will. 


Provision FoR SETTLEMENT OF ESTATE 


Even though a trustee is to administer an estate, an exe- 
cutor must first settle it. While the executor and trustee may 
be one and the same person or trust company or bank, the 
functions of the two are separate and distinct. 

The accomplishments of an administrator and an ex- 
ecutor, even though both are engaged in settling and not 
administering estates, are different. The administrator 
must operate within the narrow confines of statutory pro- 
visions. The executor may operate within the larger field 
of elastic and discretionary powers granted him by the 
testator. Mention has already been made of the fact that 
the one who makes a will selects his own executor, whereas 
the one who fails to make a will imposes upon the clerk or 
judge of the probate court the duty of naming an adminis- 
trator for him. But the difference is not always in the 
personality of the administrator or executor. The same 
person or corporation may show a very different result in 
settling an estate, dependent upon whether, as executor, he 
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is clothed with elastic and discretionary powers or, as ad- 
ministrator of the same estate, is confined within the inelastic 
statutory provisions. 

It is true, nevertheless, that the right kind of administra- 
tor will be more successful in settling an estate even under 
the law and strictly within the law than the wrong kind of 
administrator will be. An inefficient and inexperienced ad- 
ministrator may sacrifice the estate by the payment of 
claims that are not owing, by the payment of taxes that 
are not due, by the disorganization of business that should 
be carried on, by the incurrence of expenses that could 
be saved, by inattention to the needs of the beneficiaries 
whether by way of indifference or indulgence or inconsider- 
ateness. On the contrary, the value of the estate may be en- 
hanced even during the year of settlement by an experi- 
enced administrator’s resisting unjust claims, reducing 
taxes to the legal minimum, carrying on the business, con- 
serving the assets, economizing in expenses, and giving 
attention to the needs of the beneficiaries. 

Why make a will? If for no other reason, certainly for 
these two, namely: first, to make sure that the estate will 
be settled by the one most likely to settle it properly, and, 
second, to make sure that he be clothed with power and 
authority and discretion sufficient to enable him to do what 
should be done for the best interests of the estate when 
and as it should be done. 


BEQUEATHING JUDGMENT 


The husband who has married a woman in his youth and 
lived with her a score of years or more is supposed to know 
her—her characteristics, her weaknesses, her virtues— 
better than any one else does. The father who has reared a 
family from infancy and childhood into youth and man- 
hood is supposed to know his children—their characteris- 
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tics, their weaknesses, their virtues—better, with the ex- 
ception of their mother, than any one else does. The son, who 
has seen his parents spend their active days supporting and 
educating the family and enter upon old age without hav- 
ing accumulated for themselves an estate sufficient for their 
own comfort, is supposed to know the needs of their de- 
clining years better than any one else does. The business 
man, who by his energy, initiative, foresight, and economy 
has built up an industry—a factory or store—should know 
better than any one else does what it has taken to make his 
business succeed and what it will take to keep it success- 
ful after he is gone. The professional man, who by his 
talent and skill has accumulated an estate from his profes- 
sional income, should have some suggestions that he would 
like to pass on to whomever is to have the management of his 
estate and the use of the income from it after he is gone. 
The husband or father or son who has dependents to pro- 
vide for and who has an estate out of which to provide for 
them is the one man alone who should be able best to suit 
his estate to the needs of his dependents—thereby creating 
a harmony of service as the setting of words to music creates 
a harmony of sound. How can one with an estate to leave 
and with dependents to provide for withhold from them the 
best heritage he has to leave them—the expression of his 
best judgment as to the best use for them of the estate. 
he has accumulated? How can a man who has accumulated 
an estate that represents the material, tangible results of 
his business or professional career omit the cap-stone of 
his lifework by failing to leave in writing a statement of 
his ideas of the best use to make of his estate? How can a 
man leave to the court operating under the laws of descent 
and distribution to do for his dependents and his estate 
clumsily and mechanically what he could have done for 
them dextrously and intelligently and sympathetically? To 
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be charged with the care of dependents and with the disposi- 
tion of an estate and to fail to take the one step essential 
to the best exercise of such care and such disposition is to 
fail in one of the supreme duties and privileges of life. 

Why make a will? For one reason, in order to bequeath 
to one’s beneficiaries his best judgment about the estate 
and about the needs of the beneficiaries, which is the seg- 
ment necessary to complete the circle of love. 


Society’s CLAIM 


Society also has its claim upon a man to make a will. It 
is entitled to have its members exercise their best judg- 
ment in providing for their dependents through their estates. 
The State is within its rights when it expects every one 
of its citizens to provide, in so far as he is able, for the 
wife he has married, for the children he has brought into the 
world, for the parents who have worn themselves out serv- 
ing him, and for others, whether blood kin or not, who have 
a right, legal or moral, to look to him for sustenance. It 
may properly expect him to give to the distribution the 
same quality of thought and judgment he has given to the 
making of his estate. 

When a man—and all this, of course, applies equally to 
a woman with an estate and with dependents—thinks of 
making a will as a privilege that the laws of the land ac- 
cord him, thereby enabling him to project himself beyond 
the grave in serving mankind, he should be eager to exercise 
the privilege. When he thinks of making a will as a duty— 
to his dependents and to his State—he should be unwilling, 
by failing to make a will, to leave the final act of his life- 
work undone. When he thinks of making a will as a 
right—possibly an inalienable, natural right or even though 
only a statutory right vouchsafed to him by the laws of 
the land—he should be jealous of his right and unwilling 
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long to leave it unappropriated. When one realizes the dis- 
service—the actual harm—that may be done his dependents 
by his failure to make a will he must be derelict indeed when 
he neglects the duty. 

The thoughtful man whose mental processes begin with 
the question, Why make a will?, and proceed by logical 
steps through the reason why one should leave a chart to 
guide his survivors in the settlement and disposition of his 
estate, must in the end reach the question, How can a man 
afford not to make a will? 


SeELF-REVELATION IN A WILL 


Important as it is, for the reasons stated, for one to make 
a will it were better for him not to make a will at all than 
to make one that reveals the base metals that have entered 
into the alloy of his character. One does more to reveal him- 
self in his will than in any other record he leaves. 

One’s will is often the only permanent record of himself 
left behind him. The business he built will pass into other 
hands and, sooner or later, the impress of his personality 
upon it will be lost. The monument erected to his memory 
will crumble into dust. Unless he be a literary genius or a 
statesman or soldier or celebrity in some other field of knowl- 
edge or action, the letters he writes will vanish. Only his 
will remains. That becomes a public record to be read of 
all men for all time so long as it remains legible. Wills con- 
stitute no inconsiderable portion of our ancient history and 
literature. 

Why make a will? That his last and most lasting and, 
_perhaps, only permanent record may reveal him as one who 

accepted his estate as a trust, his dependents as worthy of 
his solicitous care, and his community as entitled to his best 
judgment on matters pertaining to his property, his family, 
his friends and his cherished objects of charity. 


CHAPTER II 
THE LANGUAGE OF A WILL 


As soon as a will has been admitted to probate, it is re- 
corded in full in the books of the probate court which are 
public records open to the inspection and perusal of the 
world—to the curious-minded as well as to the financially 
interested. However secretive about his will one may be dur- 
ing his lifetime, he cannot keep the secret after his death. If 
he leaves a will, it must be offered for probate; and if ad- 
mitted to probate, it must be spread in full upon the public 
records. 

One advantage of this is that any one who wishes to read 
and study the wills of others for suggestions about his own 
will may do so by going to the probate court of his county 
and reading any will that has ever been probated therein. 
Certainly there can be no better way of making up one’s 
mind about his own will than by learning how others, in their 
wills, have dealt with similar problems. 

But as a matter of fact, to all but lawyers the recorded 
wills of others are largely undeciphered documents. Men of 
large estate and of wide reading in other fields of literature 
go through life without having ever read a will except, 
perhaps, that of some ancestor. One reason, doubtless the 
chief one, is that they are deterred by the unfamiliar, tech- 
nical words and phrases to be found in wills. It is well nigh 
impossible for a laywer or trust officer or probate judge or 
clerk who deals with wills, day in and day out, to desist 
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with laymen. Unconsciously he employs the language of 
the cult about wills, just as the physician uses medical terms 
and the minister theological terms, little realizing that the 
layman not only does not understand what he is saying but 
is actually awed by the ponderous and formidable words 
he uses. The layman gets the impression that such language 
is essential to a good will and that only a lawyer knows the 
proper use and meaning of such words and phrases. It is 
not discounting the need—the necessity, in fact—of a 
lawyer in the preparation of a will to say that a layman 
should be able to read a will with understanding and 
appreciation of its meaning even before he approaches a 
lawyer to have his own will prepared. 

In this book, in which it is hoped that there will not be 
a word or a phrase that is not fully intelligible to the lay- 
reader, the author already finds himself by force of habit 
using technical language. It would not be best, perhaps, 
to denature a book on wills by leaving out the words and 
phrases that one will actually find in wills. The better 
course, no doubt, will be to introduce the lay-readers to the 
mysteries of will-literature—to give them the key to the 
interpretation of wills, as the Rosetta stone was the key 
to the interpretation of the Egyptian hieroglyphics. With 
the hope of unlocking the records of wills to be found in the 
probate courts of the United States to the understanding 
of laymen, we have selected some of the principal technical 
words and phrases to be found in modern wills and are 
undertaking to define or explain them—not in the language 
of the law dictionary in the lawyer’s office but in that of the 
general talk of the home and street. The definitions here 
given may not observe all the delicate shades of difference 
in meanings but they do attempt to give the lay-reader a 
correct understanding of the meaning of the word or phrase 
as it is actually used in wills. 
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Testament—“Last will and testament” is the usual 
phrase, as if “will” and “testament” meant two different 
things. In fact, they did originally. In the English law 
a “will” was a‘ disposition of real estate and a “testament” 
was a disposition of personal property; but that difference 
no longer obtains; and one’s “will” may dispose of any and 
all kinds of property. “Testament” seems to have outlived 
its usefulness, and no good purpose is served by coupling 
it with “will.” 

Testator—A testator is a man who makes a will. It comes 
from the same root as testament. We have no correspond- 
ing word from the same root as will. One never hears of a 
willor. ““Will-maker’’ is not a recognized hyphenate. T'esta- 
tor has survived. 

Testatrix—-A testatrix is a woman who makes a will. 

Intestate—One who dies without a valid will is said to 
die intestate or to be an intestate. The abstract state of 
dying without a valid will is referred to as intestacy. 

Codicil—A codicil is a paper-writing executed like a 
will that serves to affirm, modify, add to, take from, or 
change in some way the will to which it refers. In other 
words, a codicil implies the existence of a will, as a child 
implies the existence at some time of a parent. If the docu- 
ument properly executed stands unrelated to a will it is 
itself a will and not a codicil. 

Holograph Will—A holograph will is one written alto- 
gether in the hands handwriting of the testator. In fifteen states 
such a will is not pecamaed: 

Nuncupative Will—A nuncupative will is one made by 
word of mouth—not reduced to writing until later, and 
then by some one else—by one conscious of approaching 
death, in the presence of witnesses called for the purpose. 
Only a limited class of persons—such as soldiers and 
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mariners and persons conscious of approaching death— 
may take advantage of this provision and then only for a 
limited class of property—personal property. It should be 
employed only as a last resort. 

Testamentary disposition—The testamentary disposition 
of property embraces the disposition of property either by 
will or codicil. The phrase is usually found in wills in con- 
nection with the revocation of former wills and codicils—as, 
for instance, “I revoke all former wills and codicils and 
other testamentary dispositions made by me.” It might 
embrace a living trust made in contemplation of or to take 
effect only at or after the testator’s death. 

Real Estate—Real estate means not only land, ‘eel 
but the houses and fixtures, fences, growing trees, and 
other things attached to the land. It is not necessary for one 
to mention in his will his “house and lot”; “lot” will carry 
the house unless there is a clear intention to separate the 
house and the lot. 

Appurtenances—A testator devises such and such a 
piece of real estate and “all the appurtenances thereunto 
belonging.” Appurtenances means everything that goes 
along with the land proper—the rights, privileges, improve- 
ments, everything that belongs to the principal property, 
as the right to the use of a common pasture attached to, 
or the right to the gardens and outhouses connected with the 
estate. 

Personal Property—Personal property means everything 
that is not real estate. It includes not only such tangible 
items as furniture, jewelry, automobiles, clothing, and tools 
that are subject to one or more of the senses of touch, smell, 
taste, hearing, or sight but also such intangible items as 
stocks, bonds, and evidences of valuable rights. The paper 
and ink which compose the stock certificate may, for ex- 
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ample, have cost less than a penny and be practically worth- 
less, yet the certificate itself may be evidence of an interest 
in a corporation that is worth thousands of dollars. 

Choses in Action—This phrase raises more questions than 
any other in connection with the description of property. 
The testator follows with full comprehension the references 
to household furniture and other tangible property be- 
cause he knows property of this kind by its name; he com- 
prehends also what is included in the words “stocks, bonds, 
and other securities”; but when he reaches the phrase “‘and 
other choses in action,” he almost invariably asks, ““What is 
that?” He thinks that he is about to dispose of something 
that he did not know he had, and he wants an explanation. 

A chose in action is defined as a “right to receive or re- 
cover a debt, or money, or damages for breach of contract, 
or for a tort connected with contract, but which cannot be 
enforced without action.” These expressions are all under- 
standable by the layman except the word tort. A-‘“‘tort” 
is a lawyer’s name for a civil, as distinguished from crim- 
inal, wrong done by one person to another. But this defi- 
nition of a chose in action may not clarify the meaning 
of the term to the lay-mind. The simplest way, perhaps, 
to make clear to a layman what a chose in action is, is to 
show him one. A life insurance policy is a chose in action. 
The document that the insured holds is not the valuable 
thing; even though it were lost or burnt or otherwise de- 
stroyed, the value of the insurance would not be impaired. 
Some difficulty might be experienced in establishing the 
existence of the insurance, and the codperatiun of the in- 
surance company would probably be required and readily 
given. The valuable thing is the right of the beneficiaries 
under the policy to require the insurance company to pay 
them the amount of money called for in the policy. 

A testator during his lifetime enters a contract whereby 
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he becomes entitled to have a sum of money, say ten thou- 
sand dollars, paid to him upon the completion of a certain 
building and dies before the contract is carried out or the 
payment made. The right to collect the ten thousand 
dollars upon the completion of the contract is a chose in 
action. 

A man is killed in a railroad accident due to the negli- 
gence of some employee of the railroad. The executor or ad- 
ministrator of the deceased has a claim for damages and 
a right of action in court against the railroad company; 
this right is a chose in action. 

An author is entitled to receive royalties on his books; 
an inventor, on his patents. These royalties are choses in 
action. A certificate of stock or a bond is a chose in action 
but each of these is so well known in commerce that it is 
called by name. 

Rights are so varied in kind that it would be impossible 
for a testator to enumerate them all, so he mentions stocks, 
bonds, money, and bank deposits, and includes all the other 
valuable rights he has or may have under the general phrase 
‘and all other choses in action.” 

Devise—Devise refers to real estate. A gift of real estate 
by will is a devise (noun) ; one devises (verb) real estate. 
One to whom real estate is given by will is a devisee. 

Bequeath—Bequeath refers to personal property. A gift 
of personal property by will is a bequest (noun); one 
bequeaths personal property. 

Legacy—Legacy also refers to personal property. A gift 
of personal property by will is a legacy (noun) ; one who 
receives such a gift is a legatee. 

Give—“Give” and “gift” refer both to real estate and 
personal property. “I give” or “I make a gift of” real 
estate would be quite as effectual as “I devise” or “I make 
a devise of” real estate. “I give” or “I make a gift of” per- 
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sonal property would be as effectual as “I bequeath” or “I 
make a bequest of” personal property. 

The common phrase in disposing of real estate is “I give 
and devise”; in disposing of personal property alone, “T 
give and bequeath”; in disposing of both real and personal 
property in the same paragraph of the will to the same 
one, “I give, bequeath and devise.” 

But the courts no longer insist upon observing these dis- 
tinctions. “I give” will serve every purpose as “I bequeath” 
or “I devise.” A gift of personal property will not fail 
because the testator said “I devise”; a gift of real estate 
will not fail because the testator said “I bequeath.” Where 
it is evident that the draftsman of the will used these words 
in their technically accurate sense, the employment of one 
word rather than another may throw some light upon the 
real intention of the testator. 

Heirs—Heirs are those who take the real estate of one 
who dies without a will or who, having left a will, directs 
that it shall be divided according to law. 

Neat of Kin—Next of kin are those who take the personal 
property of one who dies without a will or who, having made 
a will, directs that it shall be divided according to law. 

The only way to ascertain who are one’s heirs is to as- 
certain from the law of his State who would take his land 
if he died without a will; the only way to ascertain who are 
one’s next of kin is to ascertain who would take his personal 
property if he died without a will. “Heirs” is used inac- 
curately and leads to uncertainty and confusion in the in- 
terpretation of wills. Sometimes the testator means his 
children or his children and grandchildren, or his wife and 
children. One who uses the word “heirs” in a will without 
knowing what he is doing is playing with dynamite. 

Descent—Descent refers to the passing of real estate of 
one who dies without a will from the owner to his heir. One 
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who receives real estate under a will is not taking by descent 
but under the will, even though he would have taken the 
same land as an heir if there had been no will. 

Distribution—Distribution refers to the passing of per- 
sonal property of one who dies without a will to the next 
of kin. One who takes as a legatee under a will is not taking 
by distribution but under the will even though he would 
have taken the same property by operation of law if his 
ancestor had died without a will. The word “distribution,” 
however, is commonly applied to the passing of personal 
property whether under will or under the statutes. 

Distributee—Distributee is the one who takes personal 
property by the will or under the law and is used synony- 
mously with legatee. 

Disbursement—Disbursement refers to money paid out by 
an executor, administrator, trustee, or guardian by way of 
debts, assessments, charges, and other expenditures in the 
course of settlement or administration of an estate. A dis- 
bursement is to be distinguished from a distribution. An 
executor pays the funeral expenses; this is a disbursement. 
He pays a legacy; this is a distribution. The distinction be- 
comes important in connection with the commissions allowed 
an executor or administrator. In some States he is allowed 
commissions on disbursements but not on distributions. On 
the thousand dollars funeral expenses he paid he would be 
entitled to a commission; on the thousand dollars legacy he 
paid he would not be. 

Executor—An executor is the one named in the will to 
settle the estate. If there are more than one, they are co- 
executors. If a woman is named, she is an ewxecutria. 

Corporate Executor—Corporate executor means a trust 
company or bank with trust powers serving as executor. 
Corporate trustee is a trust company or bank with trust 
powers serving as trustee. It is easier to say and shorter 
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to write than “trust company or bank with trust powers.” 
Likewise corporate fiduciary embraces trust companies and 
banks serving as executor, administrator, guardian, trustee, 
agent, or in any trust capacity. 

Administrator—An administrator is the one appointed 
by the probate court to settle the estate of one who died 
without a will, or, though he had a will failed to name 
an executor or named one that failed or refused to 
qualify, or, having qualified, failed to settle the estate. 
Where there is a will but no executor, the probate court 
appoints an administrator cwm testamento anncao, that is, 
an administrator with the will annexed, which is usually 
shortened to administrator c.t.a. Where an executor or 
administrator c. t. a. begins the settlement of an estate under 
a will and dies or resigns or becomes disqualified before the 
settlement is completed, the probate court—called by dif- 
ferent names such as surrogate or orphans court—appoints 
an administrator cum testamento annexo de bonis non, 
shortened to administrator c. t. a. d. b. n., to finish the settle- 
ment of the estate. Or where there is no will and the ad- 
ministrator dies or resigns or becomes disqualified, his suc- 
cessor is an administrator d.b.n. De bonis non (d.b.n.) 
means “of goods not administered”—of that part of the 
estate not yet settled. 

Trustee—A. trustee is one who takes the legal title to 
property to hold or administer for the benefit of somebody 
else. One may not be sole trustee for the benefit of himself 
only. He may be one of several trustees for his sole benefit 
or sole trustee for several beneficiaries of whom he is one. 
One may be made a trustee by agreement between the one 
creating the trust—called the creator or settlor or trustor— 
and the trust company or bank or individual accepting the 
trust, or by appointment of court or by the relation between 
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the parties; but we are concerned now only with trustee- 
ship under wills. 

A trustee under a will may be either named by the testa- 
tor or appointed by the court. Ordinarily he is named by 
the testator. But sometimes a testator creates a trust with- 
out naming a trustee or names a trustee that dies or that 
refuses to accept the trust or, having accepted it, is later 
removed. The probate court, rather than let the trust fail 
for want of a trustee, will, itself, name a trustee to carry 
out the terms of the trust set forth in the will. 

The same person or trust company or bank may be both 
executor or administrator c.t.a. and trustee. If the same 
trust company or bank is both executor and trustee, in its 
capacity as executor it must settle the estate and make the 
distribution to itself as trustee, as it would to any other 
beneficiary and get its discharge as executor and enter upon 
its duties as trustee as if two different persons or corpora- 
tions were acting—one as executor and the other as trustee. 
Even though a testator frequently states that his executor 
shall hold a certain portion of his estate in trust and 
throughout the will refers to his executor even though he 
is stating the terms of a trust, the word “executor” is merely 
a word of description and the duties and responsibilities 
of the “executor” are those of a trustee. The loose use of 
the words “executor” and “trustee” in wills leads to con- 
fusion and makes it more difficult for the one named to 
keep clear the distinction between the duties of executor 
and those of trustee. Later we shall endeavor to indicate 
when the duties of executor end and those of trustee begin. 

Guardian—A guardian is one who has legal care or 
management of the property or person of a minor until 
his majority, or of one mentally incompetent until he dies 
or until the disability is removed. The one who has charge 
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of the person of a minor or incompetent is the guardian 
of the person; the one who has charge of the property, the 
guardian of the property. The same individual or trust 
company or bank may be guardian of both the person and 
the property, or one may be guardian of the person and 
another of the property. The surviving parent is the natural 
guardian of the person and of the property, too, and will 
be relieved of the guardianship only for good cause shown. 
If one of the parents is dead, the surviving parent, in 
North Carolina, may by will name the guardian of the per- 
son and property of his or her child. 

The question of guardianship does not often arise in 
connection with wills. It may arise in this way: If a minor 
child is beneficiary under a life insurance policy or is 
beneficiary of an estate other than that of his parent, the 
parent may need to name a guardian to receive and manage 
the proceeds of the insurance or the estate. If the father 
is dead and the mother is making her will, she will fre- 
quently wish to name a guardian of the person of her minor 
children. Where a minor’s portion of the parent’s estate 
is left in trust, there is no need of naming a guardian of 
the property to receive and manage the principal of the es- 
tate though it may be necessary to name a guardian of the 
person to receive and disburse the income. It may save con- 
fusion to name a guardian of the person so as to have some 
one authorized to receive the distribution of income for the 
support and education of the child. If the mother is living, 
she is the one naturally to receive and use these payments; 
but if she is not living or is not a proper persen, the will 
may well designate the guardian of the person. This should 
be kept in mind in the preparation of the will: The nam- 
ing of a trustee does away with the necessity of naming a 
guardian of the minor’s or incompetent’s portion of the 
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estate; besides, as a rule, a trustee has more latitude in 
the administration of a trust than a guardian has. 

Cestut Que Trust—Cestui que trust, pronounced setti ke 
trust, is an Old French phrase which means the same as 
beneficiary of a trust. A father makes a will in which he 
leaves a portion of his estate to a trust company in trust 
for the benefit of his child. The trust company is the trustee ; 
the child is the cestut que trust or the beneficiary. Benefici- 
ary is the better word because its meaning does not have 
to be explained; yet one must know the meaning of cestui 
que trust, for he will occasionally find it in wills. 

Dower—Dower is the right that a widow has in the real 
estate of her deceased husband. This varies among the 
States; but, as a rule, it is a life right in one third. 

Curtesy—Curtesy (not courtesy) is the right that a 
widower has in the real estate of his deceased wife. This va- 
ries among the States also; but, as a rule, it is a life right 
in all his wife’s real estate provided a child of the union was 
born alive capable of inheriting. The husband has no right 
of curtesy if the union was childless. 

Spowse—Spouse means either partner in marriage, either 
husband or wife, according to the context. 

Per Stirpes and Per Capita—These two Latin phrases 
that so often appear in wills even in the latter days have 
a technical meaning, and the proper use of them shortens 
and clarifies wills. 

Per stirpes means taking by right of representation, by 
virtue of standing in the shoes of some ancestor. A testator, 
for example, has three living children and one dead son 
who left three children. In his will he directs that his estate 
shall be divided equally among his children, the issue of 
a deceased child representing and taking the share that 
the parent, if living, would take. The estate will be divided, 
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first, into four parts and each of the three living children will 
receive one-fourth of the total estate; the remaining one- 
fourth will, itself, be divided into three parts, and each of 
the three children of the deceased son will take one of the 
three subdivisions, or one-twelfth of the total estate. The 
children of the deceased son take per stirpes; they take 
by virtue of representing their dead father and, together, 
take only what he would have taken had he been living at 
the time of the distribution. 

Per capita means taking as an individual and not as a 
representative of an ancestor. Suppose the testator men- 
tioned above, with three living children and three grand- 
children who are the issue of a deceased son, had desired and 
had so stated in his will that his own children and the chil- 
dren of his deceased son should share equally in the estate. 
In that event the estate would be divided into six parts and 
each of the three children and each of the three grand- 
children would have received an equal portion of the total 
estate—namely, one-sixth. 

The general rule, subject to wide variations, is that where 
the beneficiary would have been an heir of the testator had 
he survived the latter, his issue will represent him and take 
his share of his ancestor’s estate if he predeceases his an- 
cestor. This is the way, too, that the testator usually wants 
his estate distributed. But sometimes, for good reason, he 
wishes his grandchildren to share equally with his children; 
his nephews and nieces, issue of a deceased brother or sister, 
to share equally with his living brothers and sisters. In such 
cases, he should, by all means, state that the grandchildren 
or nephews and nieces, as the case may be, shall take per 
capita. 

Domicil—Domicil is defined as “that place where a man 
has his true, fixed, and permanent home and principal estab- 
lishment, and to which whenever he is absent he has the in- 
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tention of returning.” Residence, on the other hand, is the 
place where one is living for the time being with the inten- 
tion of leaving as soon as the purpose for which he has taken 
up his abode there ceases. “One may seek a place for the 
purposes of pleasure, of business, or of health. If his intent 
be to remain, it becomes his domicil; if his intent be to leave 
as soon as his purpose is accomplished, it is his residence.” 
The residence and domicil of the average testator are one 
and the same place. But not so with those who have winter 
homes and summer homes, town homes and country homes, 
homes in this country and homes abroad. A New York physi- 
cian, for example, spends his winters in Florida, his autumns 
and springs in New York City, his summers in Maine. At 
different times of the year his residence is in Florida, in 
New York, and in Maine; but all the while his intention may 
be to return to New York as his real home; and, if so, New 
York is his domicil. 

Real estate passes according to the law of the State in 
which it is located; but personal property passes according 
to the law of the domicil of the testator. Since the laws of the 
different States vary so widely, particularly the tax laws, 
it is quite important for the testator who moves from place 
to place during the year to know the meaning of domicil 
and to state in his will which of the several places he regards 
as his domicil. While his statement of his domicil may not 
be conclusive, it will have very great weight in determining 
the issue. Who can know better than the testator, himself, 
which of several places he regards as his domicil, his home, 
the place to which he means to return when his travels are 
over? 

Residue or Residuary Estate—Residue or residuary es- 
tate means what is left over after all the debts and expenses 
have been paid and all the general and specific gifts have 
been carved out of the estate, and embraces gifts that, for 
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one reason or another, have failed to reach the beneficiary 
for whom they were intended. The testator usually carves 
out all the gifts he has in mind and then lumps all the 
balance as his residuary estate and cither leaves it in trust 
or divides it among his beneficiaries. In this way he avoids 
dying intestate as to any of his estate. The following is not 
an unusual description of the residuary estate: “All the rest, 
residue and remainder of my property and estate, real, per- 
sonal, and mixed, of every kind, nature and description, 
and wherever situate, of which I shall die seized and pos- 
sessed, or to which I shall be in any way entitled, including 
any estate as to which I shall have the power of disposition 
or appointment at the time of my decease, I give, devise and 
bequeath to.” 

Fee or Fee Simple—Without confusing the lay-reader 
by entering a discussion of the various interests in real 
estate, suffice it to say that, when one devises real estate in 
fee or fee simple, he implies that it is all his and that he in- 
tends to give it all away—that he has and gives an absolute 
estate. It is the largest possible estate that a person can have 
in land. 

Life Estate—A life estate properly refers to land only 
but is sometimes loosely applied to personal property. It is 
entirely practicable to give land to a daughter for her life 
and, after her death, to her son; the daughter takes a, life 
estate, the son the remainder. The daughter is called the 
life-tenant. 

Remainder—A remainder is what is left over after a life 
estate or estate for years or some estate less thai a fee has 
been carved out. The owner of the remainder is the remain- 
derman. 

Revoke—Revoke as applied to a will means to call it 
back, to do away with it as a will. One may revoke a will 
in any one of several ways—by physical destruction of the 


PHE LANGUAGE OF A WILL 33 


instrument, intending to revoke it, by making a later will 
and specifically revoking all earlier wills, by making a later 
will irreconcilably inconsistent with all former wills so that 
they may not stand together. “Hereby revoking any wills, 
codicils, and other testamentary dispositions heretofore at 
any time made by me,” means cleaning the slate and start- 
ing all over again so far as one’s will is concerned. 

Corpus—One sometimes reads in the trust provisions of 
a will that, after the trust has served its purpose, the corpus 
of the estate shall be distributed in such and such a way. 
That means the principal of the estate and is to be distin- 
guished from the income. 

Letters Testamentary—Letters testamentary are the 
certificate of the probate court that the executor named has 
qualified and is authorized to proceed with the settlement of 
the estate in accordance with the terms of the wills. 

Letters of Administration—Letters of administration are 
the certificate of the probate court that the administrator 
named has qualified and is authorized to procced with the 
settlement of the estate in accordance with the terms of the 
will, if it is an administration with the will annexed, or in 
accordance with the law if it is an estate without a will. 

Letters testamentary and letters of administration are 
the passports of executors and administrators, respectively, 
as they pass from jurisdiction to jurisdiction in the course 
of settlement of an estate. They must present their letters 
to the bank before they can draw out deposits, to registrars 
and transfer agents before they can have stock transferred 
to them, wherever and whenever they are required to show 
their authority in connection with the estate. 

Lapsed Gifts—A lapsed devise is a gift of real estate that 
does not take effect because of the death of the devisee dur- 
ing the lifetime of the testator; a lapsed legacy is a gift 
of personal property that does not take effect because of 
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the death of the legatee during the lifetime of the testator. 
If a devisee or legatee who would have been an heir or dis- 
tributee of the testator had the latter died without a will 
predeceases the testator leaving issue surviving, in some 
States at least, the gift will not lapse but will pass on to 
the issue per stirpes, as heretofore explained; but if the 
beneficiary would not have been an heir or distributee of the 
testator, the gift will lapse upon his death during the life- 
time of the testator and pass into and become a part of the 
residuary estate. If the testator desires that the gift pass to 
the issue of a deceased beneficiary or to some other named 
beneficiary or to lapse, he should so state in his will and 
thereby avoid confusion. 

In Testimoniwm Clause—In testimonium clause is usually 
the last paragraph of the will immediately before the signa- 
ture of the testator, a short form of which is as follows: ‘In 
witness whereof, I have hereunto set my hand and affixed 
my seal the day of 19—.” 

Attestation Clause—Attestation clause is the paragraph 
immediately under the signature of the testator, stating the 
circumstances under which the will was witnessed, a short 
form of which is as follows: “Signed, sealed, published and 
declared by the said to be his last will in the pres- 
ence of us who at his request and in his presence and in the 
presence of each other subscribe our names hereto as wit- 
nesses. 


Address 


Witnesses.”’ 


Address 
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Issue—The word “‘isswe” is used more frequently in wills 
than elsewhere and with a somewhat different meaning. The 
phrase “issue of a deceased child” is common in wills. In 
such a connection it usually means the “legitimate sons and 
daughters of a deceased child.’? Sometimes it means descend- 
ants generally or heirs or children alone or children and 
grandchildren. The meaning in each will must be determined 
from the context of that will. The word should not be used 
loosely, else confusion may ensue. 

Other words and phrases are found in wills, particularly 
home-made wills, that do not yield to definition because each 
testator has his own meaning for them, which can be as- 
certained only by reading the particular will and by investi- 
gating the family of the estate. Such words are “descend- 
ants,” “family,” “relatives,” “effects,” “goods,” “chattels,” 
“children,” “legal representatives,” ‘personal representa- 
tives.” 

Still other words and phrases are to be found not in 
wills, themselves, but in documents coming into existence in 
the course of settlement of the estate and administration of 
the trusts—appraisals, inventories, tax returns, reports, 
settlements. We are concerned now, not with the settlement 
or administration of the estate, but with the document that 
serves as the chart for its settlement or administration. If 
this chapter helps the testator intelligently to read and 
understand his own will as drafted for him and the wills of 
other men that come under his observation, it will serve its 
purpose without undertaking to introduce to him the mys- 
teries of probate practice. 


CHAPTER III 


SELECTION OF ATTORNEY, EXECUTOR AND 
TRUSTEE 


The man of estate who is convinced that he should make 
a will may, nevertheless, be deterred from actually doing 
so by the suggestion that he should have it drawn by a 
lawyer. 


Wry Have a Lawyer 


One of the inexplicable difficulties in inducing men to 
make wills is that of persuading them actually to consult 
their attorneys. It is not so much dread of the lawyer’s fee 
for preparing the will, though that may have some influence 
in some cases. The fees vary so widely among lawyers in the 
same town even that one may not venture an estimate of 
what the fee will be. Wills, themselves, vary so widely in their 
length and complexity that lawyers cannot prudently state 
beforehand what their fee will be. 

The main reason seems to be that having to go to the 
lawyer’s office makes the drawing of a will an ordeal. A man 
is ashamed of his ignorance of such matters. Wills make 
him think of death. He thinks he must have a complete, 
itemized inveutory of his estate before he is ready to make 
a will. He thinks that each item of his estate, real and 
personal, must be mentioned and devised or bequeathed 
separately. He thinks that a will, once made, cannot be 
changed. He thinks that the will must be “recorded in the 


courthouse” before he dies. He thinks that, once he has 
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named in his will and devised or bequeathed an item of his 
estate, he cannot thereafter sell or otherwise dispose of that 
piece of property. He thinks that he must get his “business 
in good shape”—meaning pay his debts—before he makes 
a will. He thinks he must have a family conclave and get 
them all to agree to the terms of his will before he can 
make one. These and other unuttered objections formulating 
themselves in the mind and imagination of a man keep him 
from making an engagement with his lawyer to write his will. 
If the objections were uttered they could easily be answered 
to his entire satisfaction. One need know nothing about the 
technical side of will-making; that is the function of the 
lawyer and this book will not intentionally infringe upon 
that prerogative. One need not have an itemized statement 
of his estate and should not dispose of it item by item. The 
will, once made, can and should be changed time and again 
as he grows older and as his estate and his beneficiaries 
change. A will is not recorded in the courthouse until after 
the death of the testator; during his lifetime no one need 
even know of its existence but himself, his lawyer, and his 
two or three witnesses. One may buy and sell and otherwise 
deal with his property after making a will the same as before ; 
for a will speaks only from the date of the death of the 
testator. One does not need to get his business in good shape 
before he makes a will; in fact, the worse shape it is in, 
the more he needs a will. While it is wise usually to take 
the wife and the adult children into the husband’s and 
father’s confidence about the terms of his will; this is never 
a requirement and, perhaps, not usually a practice. One is 
not expected to discuss his will with the members of his 
family if for any reason he thinks it imprudent or inad- 
visable so to do. 

The reasons suggested above are some of the real reasons 
why three men out of four with estates—this is the actual 
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ratio in North Carolina—die without wills. They intend to 
make a will, but not today. There are so many things they 
must do now that they are relieved to find one thing—mak- 
ing a will—they can put off for another time. So, procras- 
tination continues year after year from young manhood to 
old age, and death, itself, overtakes them before they have 
carried out the resolution made many years before. 

Can one make his own will without the help of a lawyer? 
One hears this question over and over again. The answer is, 
Yes, if he knows how. Just as one has the sovereign privilege 
of making a will or not, so he has an equal privilege of writ- 
ing or typing it himself or of having it written by a justice 
of the peace or a notary public or a minister of the gospel 
or a neighbor or by any scribe that he can summon to his aid. 
It is probable that a law would be invalid that prohibited 
anybody but a lawyer from writing wills for others; and it 
is hardly conceivable that the law would prohibit one from 
writing his own will. 

One may, furthermore, prepare for himself or have pre- 
pared for him any kind of will that is recognized by law 
of his State. He may, for example, wait until he is on his 
death-bed and, conscious of approaching death, summon his 
doctor and his nurse or two other persons to his bed-side 
and with his last breath whisper out his dying wishes as to 
the disposition of his property; and, by the observance of 
certain rules, such a will may be offered as a nwncupative 
will and be effectual to pass his personal property but not 
his real estate. Or he may take pencil or pen in hand and 
write out on paper or wood what he wishes done with his 
estate; and by the observance of certain rules, this may be 
effectual in most States as a holograph will. Or he may write 
it out in his own handwriting or type it or have some one 
else write it or type it or dictate it to a stenographer or to 
a dictaphone; and if he expresses his will in intelligible 
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language—whether English or not—and executes it and has 
it witnessed according to law, it will be admitted to probate 
after his death the same as if it had been prepared by the 
best of lawyers. Or he may take a form-book and fill in blanks 
and copy it or have it copied, making changes to adapt the 
form to his needs, and, if it is executed and witnessed 
properly, it will be accepted as his will. The law gives a man 
the privilege, not only of making or not making a will, but 
of making as many mistakes and taking as big risks as he 
please. Caveat emptor—let the purchaser take care—is not 
the only instance in the law of a man’s acting on his own 
responsibility and taking the consequences ; caveat testator— 
let the maker of a will take care—is equally true, with this 
difference—that in the latter case the consequences of mis- 
takes fall, not upon him, but upon his loved ones. 

But why take the risk? One may prescribe medicine for 
himself and save a doctor’s bill; but why take the risk? One 
may plan his own house and save an architect’s fee; but why 
take the risk? One may be his own advocate and plead his 
case before judge and jury; but why take the risk? Like- 
wise one may be his own draftsman and make his own will; 
but why take the risk? 

If one’s concern with regard to the preparation of his 
will is to save a lawyer’s fee, he goes about it in the wrong 
way when he draws his own will or has a layman draw it 
for him. The surest way for him to save, not one but many 
lawyer’s fees in the long run—fees that will come out of his 
estate and diminish the portions of his loved ones—is to 
have an experienced lawyer draw his will in the first instance 
and pay a reasonable fee for the service. The man who 
writes his own will or has a layman write it for him is invit- 
ing law-suits after his death to set aside the will altogether 
or to have it construed. Lawyers, as a profession, receive 
far more in fees from representing clients—beneficiaries, 
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heirs, claimants—in will-contests than they do in fees for 
drawing wills. 

In selecting the lawyer to write his will, a testator should 
choose one who has had experience in that branch of practice. 
There are specialists among lawyers as there are among 
other professional men. There are lawyers who specialize in 
practice before the criminal courts, in corporation practice, 
in probate practice, in office practice, in title practice, and 
so on. There are lawyers in general practice who, like the 
family physician, serve the whole man, attend to all his legal 
business of every nature, know their client’s business affairs 
as the physician knows their physical condition. The family 
lawyer is the best in all the group to draw his client’s will. 
While the specialist in any of the different branches would 
know how to draw a will that would be legally sound, he 
would, perhaps, not know how to draw one that would lend 
itself to the best and most economical administration. 

One thing is certain: Sooner or later in the settlement of 
a large estate the services of a lawyer will be needed. The 
cost of the service of one lawyer in making the will right in 
the first instance is less than that of many lawyers’ services 
in trying—sometimes vainly—to undo the mistakes of a will 
that was not made right in the first place. Here, as elsewhere, 
an ounce of prevention is worth a pound of cure. 

Not only is it highly advisable to have an experienced 
lawyer write the will but it is often advisable also to make 
some mention of the lawyer in the will, itself. In one State, 
at least, where a trust company or bank is executor or trustee, 
a statement inust appear in the will that the testator has re- 
ceived advice and counsel in relation thereto from some 
attorney not under salary from the trust company or bank. 
In other States, where a testator has a regularly retained 
attorney who has been his personal as well as his legal 
adviser and confidant, it is well for him to suggest that the 
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executor or trustee turn to him for any legal service in 
connection with the estate. The following references to 
attorneys are to be found in wills: 

“TY desire and recommend to my executor and trustee that 
it shall retain as attorney or one of the attorneys for my 
estate my present attorney, of » Whose familiarity 
with my affairs will be of great service in the management 
of my estate.” “TI request that of be employed as 
attorney in the legal business of my estate, and in the event 
that he withdraws from practice or becomes incapacitated or 
unwilling to act, that he be succeeded by of SOF 
such other attorney as he shall designate.” “It is my desire 
and I direct that my friend of act as attorney and 
legal adviser for my said executors and trustees in all matters 
pertaining to settling up my estate and carrying out the 
provisions of this will.” 


SELECTING THE EXECUTOR 


Having selected the lawyer to prepare his will, a man 
should next select his executor and trustee, having in mind 
that the functions of an executor and of a trustee are dif- 
ferent and that, though they are usually the same person 
or corporation, they may be and frequently are different— 
one person or corporation serving as executor and another 
as trustee. 

The selection of the executor should be governed by the 
duties he is to perform. The executor is the settler of the es- 
tate. He it is who must assemble—that is, get together—the 
properties of every kind that belong to the estate, who must 
pass on the debts that the estate owes and pay those that are 
owing and refuse and resist the payment of those that 
are not owing, who must make the inventories, appraisals, 
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reports, returns, and accountings required by law, who must 
see that the estate is not over-taxed and pay the taxes that 
are justly assessable, who must look after the property of 
the estate during the year of settlement and sce that real 
estate is kept in good repair, that stocks and bonds are not 
neglected, that the testator’s business is carried on, who must 
step into the testator’s shoes and, as nearly as is humanly 
possible, put into’ the settlement and management of the 
estate as fine business judgment as the testator put into the 
creation of the estate. 

The testator has a long list of eligibles from whom to 
choose his executor. In this list are his wife, his adult sons 
and daughters, his business associates, his friends, his trust 
company or bank. Which of these he will select must depend 
upon which of them is best qualified to perform the duties 
of the executor as suggested above. It must be apparent 
that the performance of these duties requires technical 
knowledge, skill, and experience. 

Is the wife qualified by nature or training to serve as 
executor? Her sphere has been the home; business affairs 
have been foreign to her thought and interest. At the death 
of her husband, whether expected or unexpected, she must 
assume additional home responsibilities which still further 
incapacitate her for attention to or service in the business 
affairs of her husband. Of all those legally eligible to serve 
as executor the wife is, as a rule, the one least qualified 
by nature, by training, or by experience. 

Is an adult son or daughter qualified te serve? The 
daughter may have her own home and certainly has her 
own interests and suffers all the other disqualifications of 
her mother. Is it so with the son? He may be the business 
or professional associate of his father. If so, let us treat 
him as such and postpone discussion of his qualifications to 
a later paragraph. Suppose he is not associated with his 
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father, that he has a business or profession of his own or 
that he is in the employment of some one else. To name him 
executor of his father’s will is to put upon him the double 
duty of attending to his own business or his employer?s, and 
of attending to his father’s, too. It means the neglect of one 
or the other. If he is only one of several members of the 
family and if some of the other members, themselves, would 
have liked to be named executor, it may expose him to a 
family tempest that may terminate in dissensions and litiga- 
tion. 

Oftentimes testators essay to compliment their friends by 
naming them executors under their will. It is a compliment, 
but a costly compliment to the friend. If one were going away 
for a year’s trip around the world, would he say to his friend, 
“While I am away I want you to look after my family and 
my business as if they were your own; and here are the in- 
structions I want you to follow.” Might not the friend reply, 
“The compliment is appreciated, but the responsibility and 
work are more than I can assume in addition to my own re- 
sponsibilities and duties.” The man who names his friend 
executor under his will, in effect, says, “I am going away for 
good. Here in my will I have stated what I want done for my 
family and with my estate. I want you not only to look after 
my estate, but also to look after my family as if they were 
your own. Furthermore, I want you to do all the extra 
things that my going away for good will necessitate being 
done to satisfy the law.” Nobody who could avoid it would 
name a friend executor if he knew what he was really asking 
of his friend. 

The following poem, which was read by Mr. Edgar A. 
Guest at the Midwinter Trust Conference in New York 
City in February, 1927, is the best expression we have scen 
of the way one imposes upon a friend by naming him execu- 
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THE EXECUTOR 
“T had a friend who died and he 


On earth so loved and trusted me 
That ere he quit this earthly shore 
He made me his executor. 


“He tasked me through my natural life 
To guard the interests of his wife; 

To see that everything was done 

Both for his daughter and his son. 


“I have his money to invest 
And though I try my level best 
To do that wisely, I’m advised 
My judgment oft is criticized. 


“His widow once so calm and meek 

Comes, hot with rage, three times a week 
And rails at me, because I must, 

To keep my oath, appear unjust. 


“His children hate the sight of me 
Although their friend I’ve tried to be, 
And every relative declares 

I interfere with his affairs. 


“Now when I die I'l] never ask 

A friend to carry such a task. 

I'll spare him all such anguish sore 
And leave a hired executor.” 


Is not the business associate, after all, whether kinsman or 
friend, the one best fitted to settle the estate? If settling the 
estate meant only, or even principally, carrying on the busi- 
ness and the kinsman or friend was competent, the answer 
would be “yes.” But, as a matter of fact, the settlement of 
the estate requires services entirely foreign to the conduct of 
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the business. To name one’s business associate executor is to 
distract his attention from the business during the very year 
that the full responsibility of the business has fallen for the 
first time upon his shoulders and during the year that he 
is taking on and getting used to the responsibilities and 
duties that have heretofore been those of his deceased asso- 
ciate. 

It would seem, then, that neither wife or daughter, nor 
son, nor friend, nor business associate, is essentially qualified 
to serve as executor. It must be apparent, however, that their 
intimate acquaintance with the testator’s family and estate 
make their service in connection with the settlement of the 
estate invaluable. Is there any way to secure the benefit of 
their intimate knowledge and personal interest without hay- 
ing also to take the disadvantages of their inexperience and 
their’ lack of time because of other and foreign duties? 


Trust Company or Bank as ExecurTor 


The one in the list of possible executors reserved for dis- 
cussion last is the trust company or the bank with trust 
powers. Hereafter when we speak of banks in connection with 
the settlement of estates or the administration of trusts, we 
mean those banks, whether State or National, that have 
taken the steps necessary to qualify them to engage in trust 
business. While all of the national banks in the United 
States are eligible to qualify to do trust business only about 
thirteen hundred out of over eight thousand have actually 
obtained the necessary license. 

A trust company or bank is the only person, natural or 
artificial, whose business it is to settle estates, the only one 
that makes a business of settling estates as any other cor- 
poration makes a business of manufacturing or selling goods 
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or rendering service of one kind or another. The trust com- 
pany or bank has certain advantages as executor over any 
individual, chief of which are the following: 

It holds itself out as a settler of estates and, therefore, 
can be held and expects to be held strictly accountable for 
the results it gives. It possesses financial responsibility that 
gives one who deals with it protection against unsatisfactory 
results. Its financial condition is revealed in its statements 
that are published and broadcast at least four times a year. 

A trust company or bank profits by and gives its customers 
the benefit of the experience it has gained over a period of 
years—in this country over as many as one hundred years 
in a few cases, and seventy-five and fifty and twenty-five in 
many others—in the settlement of estates. 

A trust company is on duty all the time in that it has 
continuous existence, a permanent place of business, and 
a succession of trained men and women to do its work. 

While it is a corporation, to be sure, its work is done and 
its contacts are made by men and women—women as well 
as men—who render quite as sympathetic and intimate serv- 
ice to the members of the family as the friend or business 
associate or any other personal executor could give. While 
one may be awed by the imposing building of the trust 
company or bank and impressed by its financial statements 
revealing resources mounting up into the millions, and 
perhaps sometimes confused by the multitude of people and 
the multiplicity of operations he sees in the trust depart- 
ment, he should realize—and with experience he does soon 
realize—that the real executor, so far as his family and his 
estate are concerned, is a group of men and women—fathers 
and mothers, sons and daughters, men and women with 
homes to keep, with children to educate and discipline, with 
personal and home problems to deal with the same as the 
testator himself has and the same as the members of his 
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family will have after he is gone. The bigness of the build- 
ing may vouchsafe ample facilities for the settlement of 
his estate; the amplitude of the resources may guarantee 
financial protection for his estate; the multiplicity of opera- 
tions may render expert attention to every phase of the 
settlement of his estate; but the men and women who con- 
stitute the responsible personnel of the trust company or 
bank are after all the flesh and blood settlers of the estate 
with whom the members of his family will actually have to 
deal. 

It must be understood that there is not anything magical 
or mysterious or miraculous about the settlement of an 
estate by a trust company or bank. There are banks and 
banks, trust companies and trust companies. Merely to 
secure a charter for a trust company or for a bank with 
power to settle estates is not to make a trust company or 
a bank. Such institutions must grow in strength, in experi- 
ence, and in efficiency, the same as a natural person does. 
There are, and perhaps there always will be, good, bad, and 
indifferent trust companies and banks, so long as there 
are good, bad, and indifferent men and women. One can- 
not shut his eyes to the fact and say, “Any trust company 
is good enough to settle my estate.” He must choose his 
trust company or bank with care, as he would choose a 
company for any other product or service. But when he 
has chosen one that has been in the service a long while, or, 
though new to the service, is manned by a personnel that 
inspires confidence, that has earned a reputation for good 
service, or, if new, is in the charge of men and women who 
themselves have the reputation of standing for good service 
and no other kind, that has a financial standing which makes 
it good for its obligations, he has accepted for his family 
and his estate all these advantages of a corporate executor. 

Trust companies and banks with trust powers are not 
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yet widely enough distributed over the country to be acces- 
sible to every one that has an estate to settle. Not every in- 
stitution that has trust powers is settling estates. A trust 
company or bank is not entitled to receive trust business 
unless and until it takes its trust business seriously and 
mans and equips itself to do the work properly. While there 
is no way of estimating the radius within which effective 
trust service may be rendered by a trust company or bank, 
it may be stated that one should not accept, much less seek, 
appointment as executor or co-executor unless it is familiar 
or is willing to make itself familiar with the family, with 
the estate, and with local conditions. Estates cannot be 
settled at arm’s length or at long range. 

Nor is it a choice between the personal interest of the 
wife or son or daughter or friend or business associate on 
the one hand, and the efficiency, safety, and experience of 
the trust company or bank, on the other hand. One may 
have both the personal interest of the individuals and the 
efficiency, safety, and experience of the corporation. That 
is to say, one may make his wife or any of these individuals 
co-executor with his trust company or bank and so clearly 
define the duties of each as to avoid conflict, or, in some 
instances, he may even leave it to the co-executors to divide 
the duties between themselves. There are some disadvan- 
tages of co-executorships, some possible delay and perhaps 
confusion in the routine of the settlement of the estate. But 
there are also some distinct advantages of co-executorship 
that may outweigh the disadvantages. 

The possibie prejudice or timidity or diffidence of a wife 
is apt to be removed when she is named co-executor and 
acquires a personal knowledge of the estate’s problems even 
if she is not charged with the duty of solving them. The 
same applies to the son or friend. The business associate 
as co-executor may give the trust company or bank in- 
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valuable service, both in the management of the business 
and in the settlement of the general estate, without him- 
self having to do any of the actual work. Where the work 
of the individual co-executor is advisory and that of the 
corporate executor is to perform all of the steps in the 
settlement of the estate, the arrangement may be ideal. 

One reason that co-executorships are not generally accept- 
able to trust companies and banks is that they frequently 
mean a division of commissions. The trust company feels 
that it is not fair for it to do all the work and take all 
the responsibility in connection with the settlement of the 
estate and have to divide commissions with an individual co- 
executor that serves only in an advisory capacity. It feels, 
also, that it is not fair for it to receive different com- 
missions for settling estates of similar size or nature ac- 
cordingly as it is sole executor or co-executor. One trust 
company, at least, has solved the problem by welcoming co- 
executorships but with the distinct understanding that it is 
to receive the same commissions whether it is the sole exe- 
cutor or only one of several executors. A testator is very 
much in his own light who insists upon naming a member of 
his family co-executor and splitting the commissions. He had 
better let his corporate executor take its usual commissions 
and, if he wants his individual executor paid, name some ad- 
ditional amount or percentage. This suggestion, however, 
does not apply to the States like New York in which the 
commissions of executors and co-executors are strictly reg- 
ulated by statute. Even as to these States, it may be said: 
Whoever names co-executors for no other purpose than sav- 
ing commissions is penny wise and pound foolish. 


SELECTING THE TRUSTEE 


Having decided upon the executor, the testator should 
next give consideration to his trustee—that is, if he means 
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to leave any of his estate in trust. Here again one has a 
long list to choose from. His wife or his daughter or his son 
or his friend or his business associate or his trust com- 
pany or bank—any one or more of these may be his trustee. 
Having selected his executor, he should be able without 
difficulty to select his trustee. There are more reasons for 
naming a trust company or bank trustee than there are for 
naming it executor, principal of which is that continuous 
existence is more needful. An executorship may terminate 
in a year and at the longest must terminate in a few years. 
A trusteeship for individuals is expected to continue over 
a period of years and may continue over two generations— 
that is to say, sixty or seventy years—and a trusteeship 
for charity may continue forever. No individual as trustee 
or group of individuals as co-trustees can be expected to live 
and serve as long as a trust may last. By naming individuals 
as trustees one should realize that at best he is making only 
temporary provision for the trust and that the time may 
come when his trust will be suspended in mid-air with no 
living trustee to administer it save as the probate court 
comes to its rescue and appoints a successor-trustee. 

While the continuity of existence of a trust company or 
bank may be taken for granted as being as nearly a cer- 
tainty as anything of human conception ever is, the plan 
of organization may, nevertheless, change from time to 
time. Mergers and consolidations are of frequent occur- 
rence in financial circles. But they need not affect the con- 
tinuity of service in the settlement of estates and adminis- 
tration of trusts. The testator may act upon the assumption 
that the corporate trustee he names will continue under 
one name or another to administer the trusts he creates. 

There are, however, no such reasons for co-trusteeships 
as there may be for co-executorships. The disadvantages of 
co-trusteeships are overwhelming. Co-trustees are joint 
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holders of the legal title to the property and are usually 
jointly responsible for its administration. It may be possible 
to separate the functions and responsibilities of the co- 
trustees so as to make each liable only for its own acts, but by 
so doing one really creates two or more trusteeships. An in- 
dividual co-trustee is apt to die or to become incapacitated or 
to be out of place at the time when he is most needed for some 
detail of the administration of the estate. The testator who 
names an individual co-trustee is really limiting the free- 
dom of action of the co-trustee as long as the trust lasts in 
that he is always tethered to the trust and subject to call, 
wherever he may be and whatever he may be doing, for 
some detail of administration. 

But co-trusteeships are not essential to securing the 
advantages of the services of individuals—such as the wife, 
child, friend, or associate—in the administration of trusts. 
The same results—better results even—may be obtained by 
naming an advisory committee of individuals or by suggest- 
ing that the trustee consult with certain individuals in the 
administration of the trust. Such a suggestion or even re- 
quest in the will itself may be so worded as not to put legal 
shackles upon the corporate trustee and thereby impair the 
efficiency of its administration. By naming an individual or 
committee to advise with the trustee the testator gives those 
named the right to go to the trustee with suggestions for the 
good of the estate without feeling that they are presumptu- 
ous in so doing and gives the trustee the right to go to them 
for advice without feeling it is imposing upon them or shift- 
ing upon their shoulders responsibilities that it should as- 
sume. The corporate trustee should not regard itself omnis- 
cient and should welcome the testator’s leaving suggestions 
for obtaining advice upon troublesome points of the estate 
that will surely arise in the course of a long administration. 

It is possible to have one person or trust company or bank 
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for executor and another for trustee; or one group of 
persons or corporations or one or more persons and one 
or more corporations for co-executors, and a different com- 
bination of persons and / or corporations for co-trustees. 
But as a practical matter, it is usually preferable to have the 
executor and the trustee one and the same person or corpora- 
tion. While the offices and functions of executor and trustee 
are different and it is doubtful if one can be both executor 
and trustee at the same time as to the same property, it is 
true, nevertheless, that the duties of the executor and trustee 
should not be confused with each other and that it is not 
always easy to tell whether one is acting as executor or 
trustee. Besides, familiarity with the estate and with the 
beneficiaries, acquired by the executor in the settlement of 
the estate, stands it in good stead in the administration of 
the trusts created out of the property composing the estate. 
Furthermore, there is usually a distinct saving in expense 
in having the same trust company or bank serve as both 
executor and trustee in that the executor, having taken one 
commission on the corpus (principal) of the estate, will not 
as trustee take another commission on the same property ; 
whereas, in case they were separate entities, both the execu- 
tor and the trustee might be entitled to commissions on the 
same corpus. 

A testator sometimes thinks that he will secure better 
service for the estate if he divides up the duties and re- 
sponsibilities with the hope of creating a rivalry. It does not 
work out that way. Where the responsibilities are shared, 
it is too easy for one to wait for the other and neither do at 
the proper time the thing that is best for the estate. The 
better course is to select the executor and trustee with care 
and, having so selected it, clothe it with ample power and 
hold it strictly accountable for results, without its having 
any excuses of want of authority or of divided responsibility. 
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In this respect it is usually better to put all one’s eggs into 
one basket and watch the basket. 


Meetine or Minps 


Having selected attorney, executor, and trustee, the testa- 
tor may well bring about a meeting of their minds. Each of 
these parties has a distinct contribution to make to the per- 
fection of a will. Theoretically the testator furnishes the 
necessary information about his estate and his beneficiaries 
and tells his attorney, his executor, and his trustee what he 
wishes to accomplish by his will. The attorney puts the 
desires of the testator into proper legal language and frames 
and superintends the execution of the will; and the executor 
and trustee, regarding them as one, advises the testator 
and his attorneys on the practical, business features of the 
settlement and administration of the estate. As a matter of 
fact, the testator usually desires and needs advice on the 
substance of the will, itself—whom he should make bene- 
ficiaries, what portion of his estate each should take, upon 
what terms and conditions trusts should be set up. The 
lawyer, particularly if he is one experienced in probate 
practice and familiar with estate and family problems, can 
be of more service in the preparation of the will than merely 
to furnish a proper receptacle for the substance of the will 
to be poured into. He knows how other men in their wills 
have successfully met similar family and estate problems. 
He knows, too, as the testator does not, the problems that 
the executor and trustee will encounter in the settlement 
and administration of the estate and is prepared to write 
into the will provisions that will do much to simplify and 
facilitate its work. The executor and trustee, particularly 
if it be a trust company or bank represented by its trust 
officer, usually has for its spokesman a man trained in the 
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law even though he may no longer be in the actual practice. 
The settlement and administration of estates require such 
strict attention and adherence to the law that the trust 
officer, whether lawyer or not, must sooner or later have a 
working knowledge of the law. Furthermore, his familiarity 
with many wills and many estates and many families and 
many kinds of beneficiaries endows him with practical ex- 
perience that makes his advice to the testator as to the sub- 
stance of the will worth quite as much as that of the 
attorney. So, while there is a clear line of demarcation be- 
tween the functions of the three parties at interest in the 
preparation of the will, there is, in practice, a shading of 
one into the other. The testator will not receive the best 
service from either his attorney or his executor and trustee 
unless he has them face to face at a conference-table and 
seeks their best advice as to his will—as to substance 
as well as form, as to practical problems as well as theoretical 
principles. Nor will the testator secure the best service from 
either unless he, himself, takes them into his confidence as 
to his estate problems, holds back nothing that is material 
and, in so far as possible, puts them into possession of all 
the knowledge of his business affairs that he, himself, pos- 
sesses. All of which is to say that a testator should select 
for his attorney, his executor, and his trustee those and only 
those who are worthy of his fullest confidence, and, having 
selected only such, repose in each of them the fullest con- 
fidence. 


CHAPTER IV 
ASSEMBLING INFORMATION FOR THE WILL 


“IT want to make a will. I am leaving on the train this 
afternoon to be gone several weeks. I might get killed 
before I get back. I want to sign my will before I leave. 
My wife’s name is So and So, and my children’s names are 
So and So. You know about my estate. You know more 
about making wills than I do. Go ahead, fix me a will such 
as you think I ought to have, and I’ll stop by and sign it 
on my way to the station.” Every lawyer long in probate 
practice and every trust officer long in the service has had 
clients or customers rush into his office with the substance 
of the above statement upon their lips as if the making 
of a will was no more than handing out a new check 
book through a wicket. For the sake of those readers to 
whom this may seem far-fetched or unreal let the author 
say that within the past two weeks he has had two testators 
each with an important estate, who had delayed making 
a will month after month, come urging him to help them 
prepare their wills before they left on a long journey— 
one to another part of this country and the other to a foreign 
nation. 

The man who makes up his mind all of a sudden to make 
a will on the eve of his departure on a long journey may 
have been receiving the literature or listening to the reasons 
for making a will offered by the representative of a trust 
company or bank for several years. It is said that there 
comes a time in certain experiments in chemistry when the 
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to make it crystallize. So, many a well intentioned testator 
awaits the shock of a long and perhaps hazardous journey 
to arouse him to action. It is better then than never; but 
how much better it would be to make a will when one has 
time to think calmly and act deliberately, when the making 
of the will, not the taking of a trip, is the thing uppermost 
in one’s mind. Sometimes it is the death of a friend or of 
some prominent person in the community that shocks one 
into precipitate action about his will. 

“Make your will while you wait” is one extreme. The 
other extreme is to let the making of a will become a dread- 
ful ordeal. But here, as in everything else, there is a happy 
middle ground. It should not be made hurriedly or hap- 
hazardly, nor need it be made an ordeal. Before the attorney 
and executor can advise one intelligently about the practical 
or technical features of his will, he must have certain in- 
formation about the testator, about his beneficiaries, and 
about his estate. The attorney and executor are not in- 
terested in and do not need to know in detail the items of 
one’s estate. All they need to know is the features that re- 
late in some way to the will itself. Most of the information 
they need will naturally come out in the course of an in- 
formal conversation. An experienced lawyer or trust officer 
will obtain all the information he will need without the 
testator’s being aware that he is furnishing essential in- 
formation. 

There is no way for one to list all the questions that a 
lawyer or trust officer is likely to ask the testator in the 
course of a conversation about his will. But the following 
questions that actually—almost as a matter of habit—trip 
off the tongue of the lawyer or trust officer will forewarn 
the testator and prepare him to do his part towards the 
making of his will: 

Regarding: 
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The testator—What is your name as you usually sign 
it? What is your age? Your business or profession? What 
place do you now regard as your permanent home, as dis- 
tinguished from any temporary residence you may have? 

His family—Are you married or single? If married, what 
is the name of your wife and the name of each of your 
children? Is each of your children normal physically and 
mentally? Do you wish to make special provision for any 
one or more of your children or would you treat them all 
alike? Have you an adopted child? If so, is it legally 
adopted? Do you wish to remember in your will any but 
the members of your immediate family? 

The other beneficiaries—What is the name, as it is usually 
written, and the present address of each of the other persons 
to whom you would make a gift? Do you wish to make 
any explanation of any gift in your will—why you give 
more or less to certain ones? 

Disposition of body—What special direction, if any, do 
you wish to make about the disposition of your body? About 
the disposition of the bodies of the members of your family 
who may have predeceased you? About the upkeep of your 
cemetery lot? About the erection of a tomb-stone or monu- 
ment? About the cost thereof? About the inscription 
thereon? Do you wish to make any statement about your 
religious faith? 

Paymnet of debts—What special directions, if any, do 
you wish to make about the payment of your debts? More 
particularly, do you know of any claim against your estate 
likely to arise that should be contested? If so, what are the 
facts about each of such claims and from what sources may 
further evidence about them be obtained? Are you an en- 
dorser or guarantor on any notes? If so, do you want these 
notes renewed? Have you endorsed for anybody’s accommo- 
dation? If so, how long do you want your executor to con- 
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tinue the endorsement? Are you surety on anybody’s bond? 
Have you made any subscriptions to charity that you would 
have paid as a debt of your estate? Would you have the 
inheritance taxes charged against each gift or would you 
have them paid out of the general estate so that each gift 
would finally reach the beneficiary undiminished by taxes? 
If it should become necessary for your executor to sell some 
of your property to make assets to pay debts, which of 
your property would you want your executor to sell first? 

Provisions for family—What provision have you made or 
would you make for the living expenses of your family dur- 
ing the period of settling your estate? Has your wife an 
independent income? Have you any insurance payable to 
her? Is there any trust in which she is interested? What 
provision would you make for a child born after your will 
is made? 

Personal effects—Have you any heirlooms, such as 
jewelry, plate, pictures, works of art, that you would like 
to keep in the family as long as possible, or that you would 
like to give to certain persons? Whom do you wish to have 
your household furniture and other personal property 
around your house? Do you wish to make any provision that 
would keep it from being sold for division? 

Family home—What provision do you wish to make for 
a family home for your wife and children? If you were 
to die soon, would your wife wish to continue to live in your 
present home or would she go back to her people or would 
she want a different house from the one you are living in 
now? How long would you like to provide a home for them, 
during her lifetime or only until your children are all of 
age? Are you interested in providing a home for any of 
your sons or daughters or for your parents or for any one 
else that is dependent upon you? 

Land—Do you wish to devise any of your real estate 
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outright? If so, do you wish to describe it by metes and 
bounds or to give an undivided interest to each of the 
several heirs? Do you wish to give it in fee or only for life? 
If for life, whom do you wish to have the remainder after 
the life estate? If for life, do you wish the life tenant to 
have the right to lease it for a period that may extend 
beyond his lifetime? Do you have any real estate situate 
in another state? Do you have any undivided interest in 
land? 

General legacies—Do you wish to give any stated sums 
of money to any one; if so, do you wish to have it paid in 
lump sum or in instalments? Do you wish to leave any direc- 
tions as to how soon after your death it should be paid? Do 
you want the legacy paid in money or in securities? 

Specific legacies—Do you wish to make any specific gifts 
of personal property; that is, such as named and described 
stocks and bonds or tangible personal property? If you 
should dispose of any of these items during your lifetime, 
would you want the gift to fail or to be made up in some 
other way? 

Encumbered property—If any of your land should be 
mortgaged or any of your personal property pledged for 
debt at the time of your death, do you wish the encumbrance 
to be paid off out of the general funds of your estate, or 
do you wish your beneficiaries to take gifts subject to any 
encumbrances that may be upon them at the time of your 
death? If you prefer that the encumbrances should be paid 
off out of your general estate, do you want them to be 
paid at once or only as the instalments fall due? 

Abatement of debts—If it should turn out that your 
estate is not as large as you think it is and that you cannot 
make all the gifts mentioned in your will, do you wish them 
all to be reduced proportionately or that some of them shall 
be paid in full even though others cannot be made at all? 
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If you wish some of them to be paid in full, name the gifts 
that are to have such priority. 

Lapsed gifts—If any of those to whom you make gifts 
should die before you do, what would you want done with 
such gifts—that is, would you want them to go to somebody 
else you would name or to the heirs or the next of kin of 
the one who died, or would you want them to fall into and 
become a part of your residuary estate? 

Property of another—Do you hold as trustee or agent 
any property of any kind that belongs to somebody else? 
If so, how may it be identified and distinguished from your 
own property? State what it is in detail and what is to be 
done with it after your death. 

Power of appointment—Do you have under the will of 
anybody else—your father or mother, for example—a 
power of appointment over property in which you have 
only a life interest? If so, what appointment would you 
make in the exercise of that power? 

Future or contingent interests—Have you any future in- 
terests—that is, interests that cannot yet be enjoyed by 
you—or contingent interests—that is, interests subject to 
some condition—in property of any kind? If so, what dis- 
position would you make of such interests? 

Gifts to debtors and creditors—Are you expecting to 
make a gift to any one who is a debtor of yours? If so, and 
if the debt should not be paid by the time of your death, 
would you want your exccutor to use the debt as an offset to 
‘the gift to the debtor or would you want the executor to 
make the gift in full without regard to the debt? Are you 
expecting to make a gift to anyone who is now a creditor 
of yours? If so, would you mean your gift to be in payment 
of the debt or in addition thereto? 

Gifts to a class—If you are making any gifts to a class— 
as, to several brothers and sisters—do you wish them to take 
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as individuals or as a class; that is, if one of the class should 
die leaving issue, would you want the issue to take the de- 
ceased parent’s share, or would you want the entire gift to 
go to the surviving members of the class? 

Advancements—If you have already made or should here- 
after make any gifts of money or of other property to your 
children or to others named in your will, do you wish such 
gifts to be charged as advancements to such children or 
others in the distribution of the estate, or do you wish the 
amounts so advanced to be treated as gifts made during your 
lifetime and disregarded in the distribution of the estate 
after your death? If they are to be treated as advancements, 
what evidence—such as entries in books of account and 
promissory notes—will you leave for the guidance of your 
executor? If they are to be treated as advancements, do you 
mean to charge interest on them and, if so, from what date 
and at what rate? 

Business—If you should be engaged in any business at 
the time of your death, what would you want done with it? 
Would you want it closed down and sold out at once or would 
you want it carried on for a time? If carried on, how long? 
Would you want your executor to put any new capital 
into the business? Would you want your executor to in- 
corporate it? Have you any agreements with your business 
associates about winding up or carrying on your business? 
Have you and they any business insurance—that is, pol- 
icies on your lives either payable to the business or to one 
of you for the purchase of the interest of the deceased in the 
business ? 

Charity—Do you wish to make any gifts to charitable 
institutions or agencies? If so, what is the proper name of 
each of the corporations or associations or organizations 
conducting the charities and authorized to receive the gifts? 
Do you wish to make your gifts to charity effective at your 
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death or only after the termination of some intervening life 
estate? Do you wish to let the charity use and consume the 
principal of your gift or to have the principal held in trust 
and only the income used? 

Creating trusts—Do you wish to leave part of your estate 
in trust? If so, will you put in trust specific property or a 
sum of money or will you leave in trust all the residue of 
your estate after you have carved out your other gifts? 

Trust for wife—If you create a trust for your wife, 
when do you wish her to begin to receive the income? How 
often do you want it paid to her? Do you prefer her to 
receive a stated sum each month or quarter or year? in 
regular instalments or as it is received? If the income 
should not be sufficient, do you authorize your trustee to 
encroach upon the principal? If so, to what extent and 
upon what conditions? If she should re-marry, would you 
make any change in the terms of the trust for her benefit? 
At her death, what would you do with the trust for her— 
would you let her say in her will what should be done with 
it or would you say in your will? Are the provisions you 
are making for your wife to be in lieu of or in addition 
to her dower rights? 

Trust for child—-If you create a trust for your child, 
who shall receive the income during the child’s minority? 
How often shall it be paid over? What power to encroach 
upon the principal for the child’s support and education 
shall the trustee have? When shall the child receive the 
principal? What would you have done with the trust if 
the child should die during minority or before receiving the 
trust? If the trust is for a daughter, is the income to be 
her separate property and, as such, beyond the reach of 
her husband? Do you wish to offer any inducements to 
thrift, sobriety, and economy by providing for withhold- 
ing or anticipating payments of principal or income accord- 
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ing as the child manifests such habits? What provision 
may the trustee make for setting up the son in business 
or for providing a marriage portion for a daughter? Do 
you think it necessary to create a spendthrift trust for any 
one of your children—that is, one in which you will not 
permit such child ever to encumber his or her income? How 
long should the trust run? Who shall get the principal at 
the end of your trust? What, if any, power of appointment 
would you give your child over the trust estate created for 
his or her benefit? 

Trusts for others—Are there any other individuals such 
as parents, uncles and aunts, brothers and sisters, nephews 
and nieces—for whom you would create a trust? If so, 
how much would you put in trust for each, how would you 
have the income paid, what would you do with the principal 
at the end of the trust? 

Power and authority of executor—Do you wish to give 
your executor authority to sell property publicly or pri- 
vately without an order of court? to lease your real estate 
for a period beyond the termination of the settlement of 
the estate? to borrow money? to mortgage or pledge the 
property? to compromise claims? Do you require your in- 
dividual executor to give bond? 

About power of trustees—Do you wish to permit your 
trustee to retain the original investments it takes over from 
your executor whether or not they are such investments 
as a trustee is permitted by law to make? Do you wish 
your trustee to use its own judgment in the selection of 
all trust investments and not limit it to statutory trust 
investments? Do you give your trustee power to sell prop- 
erty publicly or privately without an order of court, for 
cash or on time? to lease property for a term that extends 
beyond the life of the trust? to participate in reorganiza- 
tions, mergers, consolidations and plans of refinancing cor- 
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porations in which the trust estate may have an interest? 
to determine what is principal and what is income? 

Appointment of guardian—Is any of your children likely 
to have property coming to him from some source other than 
your estate—that is, is your child likely to inherit from 
a grandparent or some other relative? Is any of your life 
insurance payable to your child? If so, whom would you 
name as the guardian of such property of your minor 
child? 

Advisors to your executor and trustee—Is there any one 
or more of your friends or associates with whom you would 
especially like your executor and trustee to confer in con- 
nection with your estate? If so, would you like to name 
one or more of them as advisors to your executor and trus- 
tee? 

Compensation of executor and trustee—Do you prefer 
to enter a contract with your executor and trustee about 
compensation, or to leave that to be fixed by the probate 
court, taking into consideration the time, trouble, and ex- 
pense required to settle your estate and to administer the 
trusts you are creating? 

Disputing will—Do you wish to provide in your will that 
any beneficiary contesting your will shall thereby lose all 
of his rights thereunder? 

Special provisions—Have you any special provision or 
explanation or statement that you would like to make in 
your will as being, perhaps, the only document of your 
composition that you will leave to posterity? 

Residuary estate—After you have disposed of all your 
property that you think you own, what would you want 
done with any other property that might turn out not to 
have been disposed of—property not mentioned in this will, 
lapsed gifts, future interests, contingent interests, powers 
of appointment, undivided interests? Have you made pro- 
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visions that would cover all of your property, no matter 
how much or how little you have now or may have at the 
time of your death? 

These questions will give a testator some idea of the 
information that he should assemble in his mind if not 
reduce to writing before he goes to his attorney for the 
preparation of his will. These questions may also remind 
the attorney of some points he, himself, might overlook 
in his conference with his client about the latter’s will. They 
are not intended to be exhaustive. Nor need the testator 
think that he must be able to answer all of them to his 
satisfaction before he calls upon his attorney. In fact, it 
would be necessary for his attorney to explain to him in 
some detail the meaning and significance of some of these 
questions. The succeeding chapters of this book will deal 
with many, but not all, of the questions here raised—not 
all, for some of them would require going deeper into the 
law than the layman would care to go and embracing more 
technical matters than it is the purpose of this book to 
cover. 


CHAPTER V 
THE BEGINNING OF A WILL 


The beginning of a will serves as an identification and 
introduction of the testator to the public. It also contains 
statements that explain and clarify later parts of the will. 


FormMAL PHRASES 


The first line of a will is occasionally some such formal 
phrase as this: “In the name of God, Amen!” or “Know 
all men by these presents,” or “Be it remembered.” Such 
phrases are not as common now as they once were and serve 
no purpose whatever, except perhaps to impress the testator 
with the dignity and solemnity of a will. 


C5) 


Wills are nearly always written in the first person, and, 
therefore, naturally begin with “I.” There is no reason 
why wills, the same as deeds and contracts, should not be 
written in the third person. 


Name oF TESTATOR 


Next after “I” comes the name of the testator. It is 
usual for the name to be given in full—Christian name, 
middle name, family name—but there is no necessity for 
this. The full Christian name and family name and the 


initial of the middle name will serve every purpose; so will 
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initials for the Christian and middle names. A will signed 
“Mother” has been admitted to probate upon sufficient evi- 
dence of whose mother she was. Sometimes the full name 
is given and followed by the further identification, “also 
known as,” or “also going by the name of,” or “who usu- 
ally transact my business under the name of and sign my- 
self as.” The safe course for the testator is to name him- 
self in his will as he usually names himself in his business 
correspondence. If, all his lifetime, he has been signing his 
name “A. B. Smith” and everybody knows him as “A. B. 
Smith,” there is no reason for his describing himself in 
his will as “Andronicus Bartholomew Smith.” 


Business oR Domestic or PROFESSIONAL STATUS 
oF 'TESTATOR 


For purposes of further identification, the business or 
professional or domestic status of the testator is sometimes 
given—as “physician,” “attorney at law,” “manufacturer,” 
“lumber merchant,” “married,” “widow of,” “widow of 
and daughter of .? No purpose is served by this except 
as it more unmistakably identifies the testator. 


AGE oF TESTATOR 


It is quite common for the testator to state his age— 
as “being of the age of sixty-nine years,” or “over eighteen 
years of age,” or “of legal age,” or “above the age of 
twenty-one years.” Such a statement of the age, of course, 
identifies the testator as distinguishing the father and son 
of the same name, or uncle and nephew or others of the same 
name but of different ages. It also tends to put to rest 
the question whether or not the testator was old enough to 
make a will. In some States the legal age is twenty-one years, 
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in some it is eighteen, and in a few it is one age for boys and 
another for girls. The question of the age of the testator 
may not be raised at all if such a statement is found in 
the beginning of the will. 


Domicit AND RESIDENCE OF TESTATOR 


A statement of the domicil and/or residence of the testa- 
tor—usually of some definite place—commonly comes next 
in order and is frequently stated in such terms as “of the 
city of , county of and State of 2”? This 
would not serve much of a purpose of identification in a 
large city, since there would be so many by the same name 
living in the same city, county, and State. There are those 
who could identify themselves by stating that they are of 
“Raleigh, Wake County, North Carolina,” a community of, 
say, thirty-five thousand people, who could not identify 
themselves by stating that they are residents of the City of 
New York, County of New York, State of New York, a com- 
munity of seven million people. If in stating his residence 
one has in mind his identification, he had better state the 
name and number of the street on which he resides, as there 
is not likely to be more than one by the same name in the 
same house, unless it be father and son. 

But quite apart from identification, the question of juris- 
diction for the settlement of the estate makes it important 
for the testator to state his domicil and his residence and, 
if they are different, to state which is which. For practical 
purposes, as stated in a preceding chapter, one’s domicil 
is the place he calls home, and one’s residence the place at 
which he is living at the time. A member of Congress, for 
example, has his domicil in the State from which he comes, 
though his actual residence may be in the District of Colum- 
bia the year round. A New Yorker may spend his falls 
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and springs in North Carolina, his winters in Florida, and 
his summers in Maine, and still call New York his domicil 
since that is the place to which he intends to return as his 
permanent and final home. If there is any question about 
one’s domicil he should put it to rest in the beginning of 
his will by stating what place he calls home. One testator, 
for instance, stated his domicil and residence with this par- 
ticularity: “Formerly of Chicago, in the State of Illinois, 
afterwards of the City and State of New York in America, 
but now residing in England, and a member of the 
Club in Pall Mall, (London) being a native of Scotland, 
but now domiciled in England.” 

Another described himself as “of Cape Town, in the 
Colony of Good Hope. ...I am a native-born British 
subject and I now declare that I have adopted and acquired 
and intend to retain Rhodesia as my domicil.” 

A married woman made the following statement about 
her domicil: “At the time of making this will, the domicil 
of my husband is Porto Rico, but that has not been my 
domicil for some time past, and is not now my domicil, 
and to avoid any possible question as to my legal domicil, 
I hereby declare the same to be the City of Washington, 
in the District of Columbia, United States of America.” 

Another testator said, “Of , Connecticut, tempora- 
rily residing in , said State.” Another said, “I hereby 
declare that my place of residence is Ogden City, Weber 
County, Utah, and that my absence from that place in 
California is only a temporary one and that it is my full 
intention and determination to return at my early con- 
venience to Ogden City, Weber County, Utah, the place 
of my permanent domicil.” 

Another careful testator made this statement about his 
domicil, “Until the day of 19 —, I had main- 
tained my legal domicil and citizenship in the State of 
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Mississippi, had exercised my right of franchise there, al- 
though maintaining a residence in later years in New Or- 
leans, Louisiana. Since that date my domicil has been per- 
manently established in New Orleans and I have made 
public declaration to that effect and put the same on record 
in Mississippi and Louisiana.” 


Mentat Capaciry or TEsTATOR 


It is customary—formerly more so than now—for the 
testator to make a statement about his mental capacity to 
make a will—his testamentary capacity, as it is called. The 
conventional phrase is, “Being of sound and disposing mind 
and memory and understanding.” This is frequently fol- 
lowed by the phrase “but mindful of the uncertainties of 
life.” The chief value of a statement about soundness of 
mind and memory is that it calls the attention of the attor- 
ney who prepares the will and of others who are familiar 
with the contents thereof to the necessity of the testator’s 
having a sound and disposing mind and memory at the 
time of the execution of the will. A man’s own statement 
in his will that he has such a mind and memory would have 
little, if any, weight with a jury on an issue of testamentary 
capacity; for everybody knows that such a phrase is the 
legal language of the lawyer and that the testator, him- 
self, would not know or, if he knew, would not admit that 
he did not have capacity to make a valid will. Most modern 
wills leave out all reference to the testamentary capacity 
of the testator. 


Unvvurs Inriuvenct Upon Trstator 


Occasionally one finds the statement in a will that the 
testator was not subject to any undue influence at the time 
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he made his will. The common phrase is, “Not acting under 
duress, menace, fraud, undue influence, restraint, or repre- 
sentation of any person whomsoever.” Again the main bene- 
fit of such a statement is to call the attention of the attor- 
ney and of every one who has anything to do with the will 
to the importance of having it made and executed under cir- 
cumstances and surroundings above suspicion of anybody’s 
exercising undue influence upon the testator. Furthermore, 
the testator himself reading or hearing read such assertion 
might be put on his guard. These assertions of testamentary 
capacity and of freedom from undue influence are but dan- 
ger signals at the entrance to the body of the will. 


PuysicaL ConpiTion oF TESTATOR 


Once in a great while the testator makes a reference in 
his will to his physical condition. We have found this ex- 
pression in the beginning of a will, “Being now in good 
health of body and strength of mind . . . and desiring to 
make disposition of my property and affairs while in health 
and strength.” 


DECLARATION OF INTENTION TO DISPOSE OF 
Entire Estate 


Sometimes the testator makes different wills to dispose of 
different parts of his estate—as, for example, one will to 
dispose of his estate in New York and another to dispose of 
his estate in California, or one to dispose of his estate in 
America and another that in England, naming different 
executors under different wills. But ordinarily—certainly 
where one’s estate is all in the same state or even in the same 
country—one will covers the entire estate. Then the ques- 
tion becomes one of making sure that the will does dispose 
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of the entire estate. The simplest way, after making all the 
general and specific gifts one has in mind, is to dispose of 
everything else under a residuary clause. Sometimes one fails 
or does not wish to make a residuary clause or, having at- 
tempted to make it, fails to include all his remaining prop- 
erty or property rights in it. The issue may become acute 
as to whether or not the testator did dispose of all his 
estate and his intentions in that regard may become im- 
portant. 

More recently testators have been making a declaration 
of their intention to dispose of their entire estates by the 
use of some such phrase as the following: “intending to dis- 
pose of all my property and estate upon my death”; “desir- 
ing to dispose of all of the property of which I may die 
seized or to which I may be entitled at my death”; “hereby 
intending to dispose of all the property, real, personal and 
mixed, of whatsoever kind and wheresoever situate, of which 
I may die seized or possessed.” Then, if there should arise 
an issue of testacy or intestacy as to any part of the estate, 
such a declaration might tip the scales in favor of testacy. 


DecuaraTion oF Morive ror Maxine WILL 


As a rule the only reasons one states for making a will are 
his consciousness of the uncertainty of life and his desire to 
dispose of his estate while still in possession of a sound and 
disposing mind and memory. Occasionally, however, one finds 
such refreshing statements as the following: “Contemplating 
the end of life and earnestly hoping that—after they, to 
whom with our lost loved ones I owe my chiefest happiness 
in life, shall have enjoyed all the reasonable use and benefit 
possible to them from my means—I may be able so to direct 
the accumulations of my labors as most to contribute to the 
welfare of my fellowmen in time to be”; and “being desirous 


THE BEGINNING OF A WILL “% 


to dispose of my property in such manner as will accomplish 
the most good and to carry out the purposes that have in- 
spired me in the accumulation of the same.” 


“Maker, Puspitish aNnD DrEcLARE” 


The usual phrase is, “Make, publish and declare this to 
be my last will and testament.” Sometimes the words “estab- 
lish” and “order” are used, but they seem to have no techni- 
cal meaning. Each of the words “make,” “publish,” and “de- 
clare” has a distinctive meaning in the execution of a will. 
“Make” means the creation of a will—the substance of the 
will, not the mere writing or typing of it; “publish” means 
the statement by or for the testator to the witnesses that 
the paper-writing they are being called upon to witness is 
a will; “declare” means that the will is created and is pub- 
lished and is, in fact, the will of the testator. 

Even in States that require the formal publication of a 
will any one of these words will serve every purpose. We 
have already, in a previous chapter, defined the phrase “will 
and testament.” 


Revoxinc Previous WI.ts 


Usually near the beginning but sometimes near the end 
of the will the testator states that he revokes any previous 
will made by him. The phrase is usually in substance as 
follows, “Hereby revoking any and all wills, codicils, and 
other testamentary dispositions heretofore at any time made 
by me and declaring this only to be my last will and testa- 
ment.” If one has never made a will before, or if he has 
destroyed his previous will or wills by burning or mutilat- 
ing, it would seem to be unnecessary to put in the revocation 
clause. It is, for a fact, not necessary to do this, but it is 
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prudent to do so. It is the last will that counts. If some 
one should forge or fake a will of the testator that bore a 
date prior to that of the genuine will the latter, containing 
a revocation clause, would revoke the former forged or faked 
will. It is so easy to change a will or to make one and forget 
about it or to sign two copies of the same will and destroy 
one and not the other, that it is better to clean the slate 
each time a new will is made by formally revoking all pre- 
vious wills and codicils. . 

There may be good reason for revoking a particular will 
by language similar to the following: “The last will and 
testament executed by me at the City of Washington, D. C., 
in the month of 19 —, is hereby expressly revoked.” 

If one has made a previous will and not revoked it, that 
and his later will stand together except in so far as the latter 
is inconsistent and irreconcilable with the terms of the for- 
mer. For this reason also, it is wise to have a definite revo- 
cation clause in each will, no matter how often one changes 
the will. 


STATEMENT As TO FAMILY 


While not a part of the formal beginning of a will, a 
statement by the testator about his family is usually found, 
if at all, near the beginning and before any reference to the 
estate. If there is anything special about one’s family that 
should be known—anything the knowledge of which might 
facilitate the settlement of the estate—a statement of that 
might well be made near the beginning. If the members of 
the family are scattered and the whereabouts of some of them 
not generally known, the testator may well state who and 
where are the members of his family. This is particularly 
true if there are adopted children—whether or not legally 
adopted—to be provided for. It is so if one has no children 
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_and spurious claimants are likely to arise. Or if one of the 
testator’s children is the object of special care, mention of 
that fact should be made. 

One testatrix stated, “I declare that I am a widow and 
that I have no son or daughter living.” Another said, “I 
hereby declare that I am a widow and that I have three 
children, issues of my body, all of whom are now living, 
and whose names are ,a daughter, and and ——, 
sons.” A testator said, “I hereby declare and state that I am 
married, that my wife’s name is , that we have two living 
children, and ,and that I have a son by a former 
marriage whose name is .’“T am unmarried and my only 
heir and next of kin is my daughter .” “T was married 


to at » December — 18—, and we have the fol- 
lowing children: wife of : , wife of ; and 
wife of . We lived in until June, 18 —, when 


we moved to , where we have since resided.” 


STATEMENT AS TO PRoPERTY OF OTHERS 


The testator’s private safe or safe deposit box may con- 
tain property of others left with him in trust or as agent 
or for safe-keeping only. Unless this property is properly 
identified a question of its ownership may arise. Custodians 
of such properties should make mention of this in their wills 
so as to put their executors into possession of the essential 
facts. It is not uncommon for the executor opening the safe 
deposit box in the presence of members of the family and 
taking out batches of bonds to have one after another of 
the members of the family say, “Those bonds are mine” or 
“Father gave them to me.” The executor is embarrassed in 
that he would not displease the members of the family and 
would not express any doubt of the facts stated by the 
claimant; yet the executor has no right to deliver the bonds 
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to the claimant without some other evidence of ownership. 
It helps, of course, for such property of others to be labeled, 
but even that is not conclusive. 

One testator dealt with such a situation by saying, “At 
the time of the execution of this will I am in possession of 
certain securities of the value of $ , belonging to the 
estate of my mother , deceased, to be held by me in ac- 
cordance with the terms of her will and upon my death to 
be delivered to , child of . These securities are not 
my property and I have no right of disposition over them. 
I, therefore, order and decree that in accordance with the 
terms of the will of my mother they be delivered upon my 
death to , child of .” Another said, “Any property 
or package in my possession at the time of my death, marked 
or endorsed in my handwriting and signed by me as belong- 
ing to any person or persons named in such writing shall 
go to and shall be delivered unopened to such person or 
persons.” 


EXPLANATION OF GIFTS 


In the same class of introductory statements with those 
about the family and about the property of others is the 
explanation of gifts—a statement of the reasons why special 
provisions are made for certain ones, why gifts are made 
to strangers to the blood, why certain ones receive less or 
more than others. 

Where there are inequalities in gifts to kinsmen of the 
same degree—children, brothers and sisters, nephews and 
nieces—the reasons for the differences may well be stated. 
A testator gives a sum to his brother and states that he 
makes no further provision for him, “by reason of my knowl- 
edge that he has independent means.” Another says, “I pur- 
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posely make no provision in this will for my sister for the 
reason that she, like myself, is of mature years and has ample 
provision for the remainder of her life and not because of 
any lack of affection or consideration for her.” “My reason 
for setting aside a larger portion for my daughter is solely 
because I believe it advisable to do so in view of her finan- 
cial need and is not because of any lack of affection for my 
son.” “I give to my daughter the sum of $ . I do not 
leave her more than this portion of my estate for the reason 
that it is my desire to provide an assured income to her 
children during her life and in making the provision for 
her children and their descendants hereinafter made or re- 
ferred to I feel that I have fully considered any claim she 
has to my bounty.” 

Sometimes a testator feels justified in stating in some 
detail why he makes special provision for a certain benefi- 
ciary. For instance: “The health of my only son has long 
been a subject of deep solicitude to me. Never the possessor 
of a strong constitution, he has suffered much from illness 
and is at times compelled to make his own physical well- 
being almost his chief concern. With this in mind it is my 
aim to make my provision for his benefit in such form as 
shall lighten, so far as practicable, his burdens in the care 
of property.” 

Or the testator is moved to explain why he changes the 
gifts or terms of gifts made in former wills. This would 
be particularly true where the contents of former wills are 
known to the beneficiaries. A bountiful benefactress of edu- 
cation made this statement in her last will: “Since executing 
former wills, a kind Providence has brought about more 
favorable conditions in the affairs of the estate left me by 
by beloved husband, and for this reason I have greatly en- 
larged my gifts to the University, and I now feel justi- 
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fied in enlarging, as I have done in this will, my bequests 
to my relatives and friends and different charities which 
have ever been dear to my heart.” 

Such explanations put the testator in the proper light 
before the beneficiaries, before the public, and before pos- 
terity. Furthermore, they illuminate the pathway of the ex- 
ecutor and trustee. Knowing the motive of their testator, 
they are better able to interpret and execute his will. 


CHAPTER VI 
COMMITMENT OF SOUL AND BODY 


Before proceeding to dispose of their earthly possessions, 
some testators pause near the beginning of their wills to 
commit their souls to God and their bodies to the earth— 
to make a confession of religious faith and to provide for 
the disposition of their bodies and the upkeep of their graves 
or burial plats or vaults or mausoleums. 


ConFEssions oF FarrH 


Confessions of faith in wills are much rarer now than 
they once were. Out of one hundred and forty-eight wills 
only one contains what might be termed a confession of 
faith. This is attributable, not to loss of faith or to mere 
reticence about self-expression on such matters, but to the 
difference in the surroundings in which wills were made then 
and are made now. Before the days of stenographers and 
typewriters wills were written out in the home in the midst 
of family surroundings. The family lawyer went to the home 
of the client and there, in an atmosphere conducive to senti- 
ment, he wrote out the will in long hand. It was natural 
for the testator to use terms of endearment about his family 
and to give expression to his religious faith. But now wills 
are dictated to stenographers and typed in lawyers’ offices 
and executed under surroundings that tend to reduce them to 
business documents pure and simple. 

It is refreshing, however, even in these days of so-called 


materialism, occasionally to find in a will an expression of 
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religious faith. The elder J. Pierpont Morgan said, “I com- 
mit my soul into the hands of my Saviour in full confidence 
that, having redeemed it and washed it in His most precious 
blood, He will present it faultless before the throne of my 
Heavenly Father ; and I entreat my children to maintain and 
defend at all hazard and at any cost or personal sacrifice 
the blessed doctrine of a complete atonement for sin through 
the blood of Jesus Christ once offered and through that 
alone.” 

Mrs. Jane Lathrop Stanford, whose husband founded Le- 
land Stanford, Jr., University, said, “I wish thus publicly 
to acknowledge my great gratitude to an all-wise loving 
Heavenly Father for His sustaining grace through the past 
ten years of bereavement, trial, and disappointment. In all 
I have leaned hard upon this great Comforter and found 
rest and peace. I have no doubt about a future life beyond 
this: a fair land where no more tears will be shed and no 
more partings had.” 

Bishop Leighton Coleman of Delaware said, “Being 
deeply sensible of the uncertainty of human life and de- 
sirous of making a proper disposition of the worldly goods 
with which I have been unworthily entrusted by Almighty 
God, I commit my body and soul to His tender care and 
compassion.” 

Another testator said, “Should my friend be alive at 
the time of my death, I desire that he shall make a brief 
address, the principles of the Unitarian Church being more 
consonant with my own belief than any other of the Chris- 
tian churches.” 

In addition to such occasional confessions of faith, one 
finds gifts left by members of the Roman Catholic Church to 
provide for masses for the repose of the soul of the testator 
or of others, which gift is itself tantamount to a confession 
of faith. 
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At the other extreme is the will in which the testator 
directed that his funeral should be without religious cere- 
mony. This, however, should not be construed to mean that 
the testator was without religious faith. 


FunerAL Directions 


In the disposition of the body it is doubtful if directions 
about the funeral should be made in the will itself. They 
had better be left in a memorandum immediately accessible 
to the family. This is so because the will is usually kept in 
a safe deposit box, and as a rule is not opened and read 
until after the funeral, by which time it is too late to follow 
directions about the disposition of the body. The same result 
may be obtained by writing out a memorandum, which may 
be more specific and less formal than would be expected of a 
will. 

One testator left this request, “I hereby request that 
Lodge, No. ,of A. F. & A. M., and Lodge No. 
-—B. P. O. E., have joint charge of my funeral.” 

A testatrix in New York who died recently left in her 
will directions that the funeral-march she had composed 
should be played at her funeral, and further specified what 
clothes her family should wear on that occasion and how 
the church should be lighted during the funeral mass. The 
march was ‘Out of the Deep” and was to be played, “‘(Pre- 
lude) by instruments, voices and organ accompaniment fol- 
lowing , conducted by of Petrograd, Russia.” She 
asked that the march be given to Mr. to be arranged 
for the orchestra if that had not already been done. She or- 
dered that a funeral service be conducted by the Rev. 
of Conn., and that “his taste prevail in the giving of a 
funeral mass and ordering of my coffin.” She asked that her 
“family wear white and that a taper be burning at my head 
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and feet, that the service be held in the evening hours, and 
that no light be burning except for the tapers and on the 
church altar.” The likelihood of such minute instructions 
being carried out would be much greater if left in the form 
of a memorandum with some member of the family than if 
incorporated in the will itself. 

Or the testator may wish to leave directions as to where 
his body shall be buried—in what cemetery or in what plat 
or by whose side. This applies particularly to the one who 
has left his old home and gone out into the world and wishes 
that his body be taken back to the old home. Mr. Frank 
Munsey, for instance, directed that his body be taken back 
to Maine. Judge Gary directed that his be taken back to 
Wheaton, Ill. Cecil John Rhodes said, “I admire the gran- 
deur and loneliness of the Matoppos in Rhodesia and, there- 
fore, I desire to be buried in the Matoppos, on the hill which 
I used to visit and which I call ‘the view of the world,’ in 
a square to be cut in the rock on the top of the hill, cov- 
ered with a plain brass plate, with these words thereon: 
‘Here lie the remains of Cecil John Rhodes.’ ” 

Cremation of the body is apparently growing in favor. 
One testatrix directs that after her death her body shall be 
cremated and the ashes placed in an urn on the grave of her 
husband. Another not only directs that her body shall be 
cremated but, in these words, states her reason for so doing: 
“Firmly believing that sanitary conditions of the world 
would be improved and the spread of disease prevented by 
the cremation of the bodies of deceased persons, I hereby 
direct that as soon after my death as is consistent with good 
taste my executor shall cause my body to be cremated and 


my ashes to be deposited in a lot in Cemetery near 
99 


It is not unusual to limit the cost of a funeral. One tes- 
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tator says, “It is my wish and I instruct my executor to see 
to it that I am buried in a casket the price of which is not to 
exceed five hundred dollars.” Another says, “I direct that 
my body be cremated and that the total expense connected 
with my funeral and cremation shall not exceed three hun- 
dred dollars.” There is wisdom in such limitation of expense 
where the estate is small, in that bereaved widows are some- 
times led by a mistaken sense of loyalty to the husband and 
father to spend money on the funeral that should be used for 
the support of the family. 

One feature of burial expenses often overlooked is that 
of the burial expenses of the beneficiaries of a trust. A tes- 
tator, for example, will create a trust for the benefit of a 
dependent parent or brother or sister and direct that the 
income be paid such beneficiary for life and then that the 
income or principal shall be paid to somebody else. Upon 
the death of the first beneficiary the income or principal, as 
the case may be, goes immediately to the second beneficiary. 
Unless the testator has remembered to make provision for 
the funeral expenses of the first beneficiary, the trustees can- 
not use any of the trust fund for that purpose. This might 
become an important provision if the successive beneficiaries 
were not close in kinship or friendship to each other. The 
following is such a provision found in one will: “At the 
death of my said sister, said trustee shall, out of the capital 
or principal of said trust, pay her funeral expenses and bills 
for medical services and nurses’ services incident to her last 
illness. The balance or remainder of the capital or principal 
shall be and become the part of my residuary estate.” 

Testators sometimes have a special fund for funeral ex- 
penses. This is quite common with colored people who are 
willing to burden themselves with insurance premiums dur- 
ing their lifetime so as to be able to have a fine funeral at 
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their death. One testator directed that his funeral expenses 
should be paid out of a certain fund and that any amount 
left over should go to charity. 

Where the testator names an individual and a trust com- 
pany or bank co-executors he may well impose upon the in- 
dividual executor the duty of carrying out his directions 
about his funeral and the disposition of his body. 


MonvumMEntTs AND MeEmorIALs 


Man’s desire to be remembered—his vanity, the unchar- 
itable would say—does not often manifest itself in specific 
directions about monuments or memorials. The testator 
usually goes no further than to direct his executor to erect 
a “suitable” monument or tombstone similar in design, for 
instance, to one at the grave of some loved one buried in the 
same plat. The only direction as to inscription is that the 
monument or tombstone or marker or headstone shall con- 
tain the name and date of birth and death of the testator. 

Occasionally one does find more specific directions. One 
testator, for example, left directions that his monument 
should be inscribed with appropriate words to the effect that 
he was the founder of (a real estate development). An- 
other directed his executor to erect a monument selected and 
ordered by the testator himself from the Granite Com- 
pany of . The directions about the monument in one 
well-worded will is as follows: “As soon as practicable after 
my demise, my executor shall erect upon my lot in the 
Cemetery (if the same has not already been erected) a fam- 
ily tomb constructed of stone and to embody such durability 
and character of design as will harmonize with the model 
tombs on the adjoining lots, but to be conspicuous for its 
simplicity of design.” 

A testator sometimes states who may be buried in his 
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cemetery plat, expressing it thus: “I give personal rights of 
burial in my half of said lot to my wife’s nephew, of 
» my wife’s niece and their children”; or “I direct that 
space in my lot in Cemetery be set aside for the burial 
of my mother , and my son-in-law .”’ Some such 
provision as this is wise where the testator desires that space 
in his lot be used for the burial of those who are not members 
of his immediate family. 


UPxKEEP oF GRAVE 


It is customary for one to leave directions for the upkeep 
of his grave or plat or vault or mausoleum or that of his 
family. Since this runs year after year it can be accom- 
plished only by means of a trust with a trustee that has con- 
tinuous existence. It is impracticable to name an individual 
or a group of individuals for this purpose. Sometimes the 
trust company or bank that is trustee of the general estate 
is also made trustee of a special fund for the upkeep of the 
grave. Sometimes a sum is left the cemetery association in 
trust for the perpetual care of the grave or plat. Frequently 
the cemetery association sells the plat with the warranty that 
it will keep up the graves. Ordinarily the cemetery associa- 
tion of a town or city would be much better equipped than a 
trust company or bank to care for the graves or monuments. 
But in case of burial in a family burial ground or in a plat 
near a country churchyard, the better plan, perhaps, is to 
let the corporate executor care for the grave. 

The amount left in trust for this purpose varies from a 
few hundred dollars to several thousand. Where it is for 
the upkeep of a single grave the amount is usually between 
two and five hundred dollars, yielding an annual income of 
between ten and twenty-five dollars. Where the testator 
would provide for the upkeep of a whole burial ground or 
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cemetery the amount would have to be proportionately 
larger. 

Usually the testator leaves the fund in trust for the up- 
keep of the graves or lot without specifying how the income 
shall be used. But it is not uncommon for him to specify that 
flowers and shrubs shall be planted and cultivated and kept 
growing around the grave or on the plat. One testator left 
five hundred dollars to the cemetery association for the up- 
keep of his grave, “expressly including the planting of flow- 
ers and shrubs and such other appropriate decorations as 
may add to the beauty of .’ Another declared, “It is 
my desire, in so far as said income from said fund will per- 
mit, that living plants shall be supplied as often as once a 
week or every two weeks during seasonable weather.” An- 
other testator left trust fund of one thousand dollars “for 
the purpose of buying plants and flowers and making the 
necessary repairs on the lots in Cemetery in said city, 
in which the remains of my late husband are resting 
and where I have made provision for the burial of my ashes.” 

William J. Gordon, of Cleveland, Ohio, gave to that city 
Gordon Park on the lake front upon the condition that not 
exceeding one acre be selected by the executors and used as 
a burial place for himself and certain deceased members of 
his family. One thinks of the old Trinity Church graveyard 
at the foot of Wall Street in New York City not so much as 
a cemetery as an open-air space in that congested section 
of the city. 

It is commendable for one thus to relieve cemeteries of 
somberness by making them places of beauty. Tom L. John- 
son, once Mayor of Cleveland, will be long remembered for 
his statement, “When I die I hope the people will make a 
playground over my body. I would rather have the children 
romping over my grave than a hundred monuments.” 


CHAPTER VII 
PAYMENT OF DEBTS AND TAXES 


One who goes about making a will must give attention to 
debts—debts that he owes and debts that others owe him— 
else his estate will suffer. In practice, however, the subject 
of debts is usually dismissed in wills with one brief phrase 
such as “After the payment of my debts, including my fu- 
neral expenses, I dispose of my estate as follows.” Yet the 
net value of the estate will be much affected by the diligence 
and success of the executor in collecting the debts owed by— 
the testator and in resisting unjust claims against the es- 
tate. Any assistance by way of information or advice that 
the testator by his will gives the executor as regards debts 
due to or by the estate is valuable in conserving the estate; 
and it is usually information and advice that nobody but the 
testator can give. 


Deszsts Dvr to EstTatTE 


Consider first debts due to the estate. One of the first things 
that the executor does is to announce in the newspapers that 
it has qualified as executor and to notify all persons having 
claims against the estate to present them within a certain 
time, usually a year, or the notice will be pleaded in bar of 
their collecting them thereafter. At the same time debtors 
of the estate are notified to come forward and pay their 
debts. 

It should go without saying that the testator must leave 


some record or evidence of the debts owing to him. It is not 
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necessary or feasible to make an itemized statement in the 
will itself because the list would change as time went on which 
would confuse rather than help the executor. Promissory 
notes and book accounts do not offer much difficulty, pro- 
vided proper credit entries have been made. What gives 
trouble and occasions loss to the estate is the unwritten 
claim, the disputed claim, and the unliquidated claim. 

A business transaction, for example, takes place between 
the testator and a third party which results in the latter’s 
being in debt to the former. An account of the transaction 
is not stated. After the testator’s death the executor finds 
no record of the debt, though he may find correspondence 
about it. The members of the family know that there was a 
business dealing between the parties but are not familiar 
with the details. The estate is at the mercy of the debtor, and 
even though he is honorable about the matter, which he 
usually is, there is often a feeling in the family that, maybe, 
he took advantage of the estate. To meet this situation, the 
testator should leave a memorandum showing what the other 
party owes him. Though it may have no evidentiary value 
in court, it gives the executor information that enables it 
more intelligently and fairly to deal with the debtor. 

Or a dispute has arisen between the testator and a third 
party over a debt. It may be represented by note or by book 
account or in some other way. It may be in suit or not yet 
sued upon. The executor is at a distinct disadvantage if he 
cannot find among the papers of the testator a statement of 
the facts of the case. Even though such statement, itself, 
may not be admissible in evidence, it gives clues to evidence 
that is admissible. The testator who fails to leave such a 
statement puts his executor largely at the mercy of the other 
party. 

The testator has an unliquidated claim. He has, for ex- . 
ample, pending in court a suit for breach of contract or for 
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damages for some civil wrong. He should by all means leave 
some record that will enable his executor to take up the mat- 
ter where he left off, in case he dies before it is concluded. 

Should statements about such unwritten or disputed or 
unliquidated claims be made in the will itself? Under ordi- 
nary circumstances, no; an informal written statement left 
among the valuable papers will serve as well as if in the will. 
If, however, it is a claim of a size or nature materially to 
affect the estate, the testator may well make some statement 
about it in his will. At any rate, the man who goes to his at- 
torney to have his will made should tell the latter of any 
claims of such nature and leave it to the attorney’s judg- 
ment whether to make a statement about them in the will or 
in a separate memorandum. 

The main point, however, in most wills as regards debts 
due to the estate is whether certain ones are to be collected 
or are to be forgiven. This usually concerns debts owed by 
members of the testator’s family. A testator builds a house 
for his married daughter and takes her and her husband’s 
note for the amount put into the house. He means, perhaps, 
to charge this as an advancement so that she will not re- 
ceive more than a child’s part of the estate; if so, the note 
should be collected as a debt due the estate or as an offset 
to any legacy to that daughter. Or, perhaps, the testator 
never meant the note actually to be paid and took it only 
to save the self-respect of the son-in-law. Notes due by or 
book accounts standing against members of the immediate 
family—as sons and daughters—nearly always raise the 
question whether or not the testator intended them to be 
paid. They lead to ill feeling among the members of the 
family and to the embarrassment of the executor. The testa- 
tor should, therefore, leave a clear-cut statement whether he 
means that notes and accounts of his children be forgiven or 


be collected. 
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A father sometimes holds his son’s note, not to collect a 
debt, but as an incentive to the son. One father, for example, 
gave a mortgage note due him by his son to a trustee “to 
hold the same without collection of interest thereon (unless 
in my executor’s judgment such collection of interest shall 
be desirable) and to execute a satisfaction and release of 
said mortgage whenever in the judgment of my executor 
such satisfaction and release shall be for the best interest of 
my son.” The testator states that his intention is to give 
his trustee absolute discretion to use the mortgage and claims 
which he now possesses and upon which his son is liable in 
any manner which will best assure the maintenance of a home 
by his son for himself and his family, with full power to 
satisfy and discharge the mortgage and other claims, if in 
the executor’s discretion that course is deemed to be for the 
best interest of his son. 

Another testator cancels and discharges all indebtedness 
of every kind and nature that may exist at the time of his 
death from any of his relatives. Another goes still further 
and cancels and discharges any and all indebtedness due 
him by his relatives either by blood or marriage. 

Going outside the immediate family, the testator may 
hold notes and accounts against friends that he never ex- 
pected to collect or meant his executors to collect; yet his 
executor must collect or try to collect, even to the point of 
suit, unless absolved from so doing by the testator. A testa- 
tor, for instance, wishes to befriend someone without its 
being regarded as charity. He advances his friend an amount 
of money and takes a note and deed of trust on his home. 
He never collects the note and does not expect his executor 
to do so. What he does is give the note and deed of trust 
to the man’s daughter. He knows, of course, that the daugh- 
ter will not collect from her father. Thus he accomplishes 
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his purpose—helping his friend without making him an 
object of charity. 

Another testator directs that should there appear to be 
due to him any personal debts or small mortgages or notes 
of dependent or indigent friends or payment on any loans 
made to such friends, the executor may at his discretion re- 
lease, remit, and cancel the same in whole or in part. 

There is no limit to the provisions that one may make 
for the cancellation of debts due him. He may provide that 
the debts of certain named persons or of a certain class— 
as children—shall be forgiven. He may provide that debts 
and claims up to a certain amount shall be discharged. He 
may direct that the principal shall be collected and the in- 
terest forgiven. He may direct that debts of a certain nature 
shall be forgiven. But whatever provision the testator makes 
about debts due him, he should leave no doubt as to his 
wishes with regard to them. 

The greatest possibility of doubt exists in gifts to debt- 
ors. A relative or friend is indebted to the testator in the 
sum of ten thousand dollars, let us say. The testator leaves 
him a legacy of ten thousand dollars. Does the testator 
intend his executor to collect ten thousand dollars from the 
relative or friend as a debtor and immediately thereafter pay 
him ten thousand dollars as a legacy, which would be only 
a swapping of dollars? Or, does the testator mean to forgive 
the ten thousand dollar debt and make a ten thousand dollar 
legacy in addition, thus making it a gift of twenty thousand 
dollars? 

The testator may handle it either way, but he should not 
leave any doubt as to which way he means. If he means the 
debt to be released and the gift not to be offset by the debt 
he may say, “I bequeath to the sum of $ , and 
also release and forgive him or his legal representative any 
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debts he may owe me at the time of my death.” If, on the 
other hand, he does not mean the debt to be released, he 
may say, “I bequeath to the sum of $ » but ex- 
pressly declare that it is not my intention to cancel any 
claims or debts owing by him to me.” Or, he may direct 
that any amount owed to the testator shall be taken out of 
the gift as, “I bequeath to shares of stock of com- 
pany, provided that this bequest shall be charged with and 
there shall be paid out of the same any amount in which 
the said shall be indebted to me at the time of my 
death.” If the testator’s attention is called to debts that 
may be due him, he will readily make provision as to any 
of them requiring special mention. 


Depts Dvr sy THE ESTATE 


The debts that give the executor the most concern, and 
those as to which he most needs the help of the testator 
are those owing by the estate. Creditors of the estate have a 
definite time—usually one year from the date on which 
letters testamentary are issued to the executor—within which 
to prove their claims. If a debt is represented by note, a 
copy of the note, duly identified and verified, may be filed. 
If it is an open account an itemized statement, duly verified, 
suffices. If the claim is proper in form and if the executor 
has no special knowledge about the claim, it has no option 
but to file it and pay it when the estate is ready for distribu- 
tion. The executor should not be expected to go to the ex- 
pense or to put the creditor to the expense of having the 
claim proved by special evidence if there is nothing about 
the claim that is out of the ordinary. It is, therefore, in- 
cumbent upon the testator to call the executor’s special 
attention to any unjust debts or claims that he suspects 
will be presented against the estate. In addition to this, the 
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testator may advise his executor as to the best methods of 
paying the claims of the estate as to which there is no 
question. 

The testator’s subscriptions to charity often puzzle and 
embarrass the executor. If the subscription has been put 
in the form of a note, it may be proved against the estate 
as any other note. The fact that he signed the note shows 
that he intended it to be a legal obligation. Or, if he has 
signed a pledge card promising, “in consideration of others 
subscribing to the same cause,” to pay a certain amount 
at a certain time, that, too, may be proved and collected as 
a debt against the estate. The difficulty comes with less for- 
mal subscriptions and with customary gifts. The testator 
has been in the habit over a long period of giving a certain 
amount each month or each year to a certain charity. The 
charity has learned largely to depend upon him for its sup- 
port. The benefactor dies in the middle of the year. The 
charity expects the executor to continue the contribution, 
at least, the balance of the year. It may be generally under- 
stood that the testator would have the contribution con- 
tinued if he could speak. But he did not speak in his will 
and the executor is helpless and the charity is crippled. If 
the testator’s wife or children be so minded they may con- 
tinue the gift, but, if they do, it is their gift, not the 
testator’s. The testator may leave specific instructions about 
his subscriptions to charity. He may direct that no sub- 
scription shall be paid unless it be represented by pledge 
card or note or be in writing. Or he may direct the executor 
to continue during the current or fiscal year such custom- 
ary contributions to charity as may be established to the 
satisfaction of the executor. 

The following is from a recent will: “I further direct 
that all contracts which at the time of my decease shall 
remain unfulfilled and not performed, whether verbal or 
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written, shall be fully and completely carried out by my 
executor hereinafter named or the devisees of my residuary 
estate, having particular reference to a verbal agreement 
to subscribe $ for the Association, $ of which 
has been paid.” How much better is this than to leave un- 
certainty as to the balance due or whether the balance is 
to be paid. 

Another class of debts of the testator to which he should 
give especial attention is secured debts. The confusion comes 
as to whether they are to be paid out of the general estate 
or by the devisees or legatees who take the encumbered or 
pledged property. The testator, for example, devises real 
estate that is subject to a mortgage. Does he mean for the 
mortgage to be paid off by the executor out of the general 
assets of the estate; or does he mean for the devisee taking 
the land to assume the payment of the balance of the mort- 
gage indebtedness? Or the testator gives certain stocks or 
bonds that are pledged for his debts at the time of his death. 
Does he mean for the executor or for the legatee to pay off 
the debt and clear the securities? 

It is equally proper for the testator to make a gift of 
encumbered property subject to or freed of the encum- 
brance. But suppose he is silent about the matter. Then it 
is a matter of local law whether the gift is subject to or 
freed of the debt. It may be said that the general rule, sub- 
ject, however, to many exceptions, is that the beneficiary 
is entitled to have the gift freed of the debt. If one de- 
sires that mortgaged land—as a home—hbe freed of the en- 
cumbrance, he may express his desire in some such language 
as this: “I direct that, if at my decease any encumbrance 
upon the property exists by way of mortgage, assessment 
or taxes, this encumbrance be discharged by my executor 
from other properties of my estate, my intention being that 
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my said wife shall have this property absolutely free and 
clear from all encumbrances.” 

A special problem sometime arises in connection with a 
long-time loan on real estate. The testator may have a fif- 
teen-year loan on property that he leaves in trust. Shall 
the executor anticipate the debt, if it is permissible to call 
it in, and pay it off out of the general estate, or shall he 
pay only the installments falling due during the year of 
settlement and pass the balance on to the trustee? One testa- 
tor met this problem by directing his executor to pay such 
part of his mortgage indebtedness as it in its discretion 
deemed advisable to protect the interest of the trust created. 

The testator may leave instructions as to the funds or 
properties out of which the debts are to be paid. One testa- 
tor directed that the cash should first be exhausted in pay- 
ing the debts and that, after that, certain securities should 
be sold to pay the balance. Another said that the debts 
should be paid out of the proceeds of a life insurance policy. 
One testator, who was most concerned that the income of 
his estate should be left available for the maintenance of his 
family, directed that the debts should be paid out of the 
principal. Another, who was most concerned that his prin- 
cipal be held intact, directed that his estate should be held 
open eighteen months and that the income should be used 
in paying off indebtedness. Under the powers of the execu- 
tor we shall discuss the right to borrow money to pay the 
debts and save the property. Let it suffice here to call the 
attention of the testator and his attorney to the importance 
of making some provision for the payment of debts. 

The testator may wish to leave directions about the time 
within which debts are to be paid. In the absence of special 
direction the executor will hold all the assets until the time 
for proving claims against the estate has expired. But a 
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testator who has had the life-long habit of paying his bills 
promptly does not relish the idea of his creditors having 
to wait a year after his death. 

The following expressions found in recently probated wills 
show the desire of testators that their reputation for prompt 
payment of debts during their lifetime shall not be impaired 
by the delays of their executor after their death: “out of 
the first available moneys”; ‘‘as soon as conveniently can be 
done”’; “as soon as can be lawfully done”; “fas soon as prac- 
ticable”; “as soon as possible”; “without unreasonable: de- 
lay”; “as soon as may be”; “as speedily as practicable” ; 
“as soon as shall be reasonably convenient”; “promptly” ; 
“‘with all convenient speed.” 

Such phrases are mere expressions of good intentions 
and will not justify an executor in paying debts in full 
until the solvency of the estate is known. One testator says, 
“It is my will that all of my just debts be paid as speedily 
as possible, without waiting for the time to expire for pre- 
senting claims against the estate.” It is doubtful if even 
this would justify the executor in paying debts in case there 
was any doubt about the solvency of the estate. 

It is advisable for a testator to make some statement about 
the existence or non-existence of debts. One man of large 
interests said, “There are no claims or obligations of any 
kind against me except such as are public and well known, 
including principally an indebtedness of $ to the 
Trust Company.” This puts the executor on notice to scruti- 
nize closely any other claims presented against the estate. 

Another testator directs his executor to pay his debts and 
adds, “‘But for his information and guidance I will here say 
that at the time of the execution of this my will I am not 
indebted in any wise to any person or persons whomsoever, 
except perhaps such trifling debts as are incurred from day 

to day for household and family expenses, inconsiderable 
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in amount and but a few days’ standing, and such I intend 
to be the condition of my estate at all times hereafter until 
my decease.” 

Another says, “I hereby declare that no claims could be 
presented against my estate, except such as could arise out 
of business transactions; I have not given any of what are 
commonly termed bonds of friendship, nor any similar in- 
strument of writing, nor do I intend to give any such, or 
have I made nor do I intend to make any promises which 
could in any manner constitute a claim or be construed into 
a claim of any kind or nature against my estate.” 

A business man of Raleigh, North Carolina, began his 
will, which was recently probated, in these words: “I have 
practiced economy and have tried to pay cash, and it will 
be found that I owe very little.” If a note or account of 
considerable amount were presented to the executors they 
would already be on notice to require the claimant to prove 
his case. 

A question about gifts to a creditor of the estate arises 
similar to the one already discussed about gifts to a debtor 
of the estate. The testator, for example, is indebted ten 
thousand dollars to one to whom he bequeaths ten thousand 
dollars. Is the ten thousand dollar gift to be in satisfaction 
of the ten thousand dollar debt, or in addition to it? What 
did the testator intend? If he is silent, the creditor will, in 
most States at least, be entitled to receive the legacy and 
the payment of the debt. If the testator means for the bene- 
ficiary to accept the gift in satisfaction of the debt, he 
should say so. Thus: “The provisions herein shall be regarded 
as superseding and cancelling all claims against my estate 
of the beneficiaries named in this will, whether by reason of 
pledge, subscription, or otherwise, but no deduction shall 
be made for payments to said beneficiaries prior to my de- 
mise, unless notes or other written memoranda clearly in- 
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dicate that such payments were not in the nature of loans or 
advancements.” 


TAXES 


The ordinary debts a man will owe at or after his death 
—such as notes at the bank, mortgage loans, expenses of 
last illness and funeral, administration expenses—do not 
give him as much concern as the taxes that will be assessed 
against his estate or against the beneficiaries of his estate 
after his death. It is not within the province of this book 
to discuss tax liability but rather to discuss the payment 
of taxes admitted to be assessable. 

The Federal Government levies a graduated estate tax 
against estates of a certain size. This is a tax against the 
estate as an entity. It makes no difference to whom the estate 
goes or in what proportion, with certain exceptions as to 
charities, the tax is the same. The estate tax is in the nature 
of a preferred claim against the estate and must be satisfied 
before the amount of the estate for distribution can be 
determined. 

The State Governments, on the other hand, levy inherit- 
ance, succession or transfer taxes, which are levied, not 
against the estate as a whole, but against the beneficiaries 
of the estate, with a lien on the respective portions of the 
estate until they are paid. They are in the nature of fran- 
chise or privilege taxes—the privilege of taking property 
under will or by descent. The beneficiary has to pay for the 
privilege of receiving property under a will or by descent. 
He may have to pay several different jurisdictions for the 
privilege of taking the same property. That is to say, he 
may have to pay a privilege tax to each state that has 
jurisdiction of either the person or the property of the 
beneficiary. 


PAYMENT OF DEBTS 99 


The beneficiary under a will may be subject to an in- 
heritance or succession or transfer tax of the State, first, 
of which the testator was a resident; second, of which the 
beneficiary is a resident; third, in which the property is 
located ; fourth, in which is located property of a corpora- 
tion of which the testator is a stockholder; fifth, in which 
stocks or bonds are actually in safe-keeping; and sixth, in 
which such stocks and bonds are transferable. 

The real value of the gift to the beneficiary will be greatly 
affected by the way the taxes are paid. A testator in North 
Carolina, for example, makes a gift of ten thousand dollars 
of bonds on a railroad that runs through New York, Penn- 
sylvania, Maryland, Virginia, and North Carolina, which 
bonds are in safe-keeping in Tennessee and registered in 
Ohio. See how many different States may levy an inherit- 
ance or succession or transfer tax on this one beneficiary 
for the privilege of taking these ten thousand dollars of 
bonds. By the time all the toll is taken, the ten thousand 
dollar gift may have been reduced to five thousand. Instances 
are known in which such taxes totalled more than the amount 
of the gift itself. 

If the testator is silent about the payment of taxes the 
inheritance taxes imposed by the State will be collected out 
of the gifts, and the beneficiaries will receive only the residue. 
If the matter is called to the testator’s attention when he 
is working on his will, he will, in nearly every instance, 
direct that such taxes be paid out of the general estate. 
Paying them out of the general estate means, of course, that 
the residuary beneficiaries will receive less and the specific 
beneficiaries more. 

Testators usually mention inheritance taxes only to direct 
that they be paid out of the general estate so that each 
beneficiary, except the residuary beneficiaries, will receive 
his gift in full undiminished by taxes. There are several 
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ways of expressing this desire, all of which, however, will 
lead to the same result. The executor is directed to pay all 
such taxes out of the general estate as a debt or as an ad- 
ministration expense or out of the residuary estate. Or the 
beneficiary is authorized to receive his gift free from all 
inheritance taxes. For all practical purposes the result is 
the same. The following are some of the common provisions 
in wills about the payment of taxes: 

Out of the general estate—*I will and direct that any 
transfer, succession or other taxes which may be imposed 
upon my estate shall be paid by my executor out of the 
general estate and shall not be charged against the several 
legatees and devisees above mentioned.” 

As a debt—*I direct that my executor pay out of my 
estate all my just debts, the expenses of my funeral, and 
last sickness, and all estate taxes, inheritance taxes, and 
similar charges which shall by law be a charge against my 
estate or which my executor shall by law be required to 
pay.” 

As an administration expense—“T direct that all legacy, 
inheritance or transfer taxes upon or on account of any 
specific or pecuniary legacy hereunder shall be treated as 
expenses of administration and shall be paid from my resid- 
uary estate. And I authorize and empower the trustee 
under the clause of this my will to apportion all other 
legacy, inheritance or transfer taxes, paid by my executor or 
by such trustee among the several portions of my residuary 
estate in such manner as it shall deem most equitable, it 
being my suggestion to such trustee that, except in so far 
as it may seem inequitable so to do, said taxes shall be treated 
as expenses of administration and paid as such from my 
residuary estate as a whole.” 

By giving each beneficiary an additional amount equiva- 
lent to the taxes—“‘From my residuary estate I direct that 
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there shall be paid all inheritance, estate, succession, and 
death taxes which may be imposed upon my estate or upon 
any devisee, legatee, devise or legacy herein named or pro- 
vided for under the laws of the United States of America 
or of any State or political subdivision thereof, and I do 
hereby devise and bequeath to and for the benefit of my 
legatees and devisees herein named or provided for what- 
ever additional sum may be necessary fully to pay all such 
inheritance, estate, succession or death taxes, it being my 
will and intention that my legatees may receive the full 
amount of the legacies and devisees hereinbefore created.” 

But in providing that all taxes shall be paid out of the 
general or residuary estate, one may conceivably tie up 
his estate longer than he intends to. Certain taxes of this 
nature may not be fixed or determinable until long after the 
estate has been in process of administration. This possibil- 
ity has been dealt with in the following provisions: ‘The 
taxes thus to be paid by my executor out of my estate shall 
not include taxes which may be payable only on certain 
contingencies subsequent to my death and which can not be 
ascertained at or after my death until the happening of 
such contingencies. Any such taxes, accruing not from or 
after my death but subsequently, shall be paid by the trustee 
hereinafter mentioned out of the corpus of that portion 
of my residuary trust estate in respect of which they may 
be payable. 

Gifts free from all inheritance tares—“I give and be- 
queath unto the sum of $—, free from all inheritance 
taxes.” 

The conciseness of the inheritance tax provision of Judge 
Gary’s will is admirable. “I direct that all inheritance, 
legacy, succession or similar duties or taxes which shall 
have become payable in respect to any property or interest 
passing under my will or any codicil which I may hereafter 


102 WILLS 


execute shall be paid out of the capital of my residuary 
estate.” 

Testators sometimes—very infrequently, however—leave 
directions about the payment of other taxes than inherit- 
ance, and sometimes, too, they leave directions that inherit- 
ance taxes be paid out of the respective shares. The follow- 
ing provision from a will is illustrative of both of these 
points: “It is my will and I direct that all State, county 
and municipal taxes assessed and levied against the property 
of my estate, whether in the hands of the executor or the 
trustees of the trust created by this will, shall be paid by 
my executor or the trustees, as the case may be, from the 
income derived from my estate or from each trust respec- 
tively against which such taxes are levied, but I direct that 
all inheritance taxes, assessed and levied against the 
property of my estate, whether imposed by State or Federal 
law, shall be paid by my executor or by said trustees, as 
the case may be, from the principal of my estate or from 
the principal of each respective trust fund against which 
such taxes are levied.” 

The testator who makes a number of specific gifts of 
land or securities or money and is silent about the payment 
of inheritance taxes may not be distributing his estate at 
all as he desires to do or as he thinks he is doing. As stated 
before, the ten thousand dollar specific legacy, loaded with 
inheritance taxes, may dwindle to five thousand dollars, 
while the residuary estate, estimated at only five thousand 
dollars, but freed of the inheritance taxes, may increase to 
ten thousand dollars. 

The attorney who prepares the will may easily provide 
for the payment of taxes; but it is a provision that both he 
and his client are apt to overlook—in fact, in most wills 
do overlook—unless it is called to their attention when they 
are working on the will. In less than one fourth of the wills 
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we have analyzed is any mention made of the payment 
of inheritance taxes; and yet in nearly every one of them, 
no doubt, the testator would have had the inheritance taxes 


paid out of the general estate had the matter been called 
to his attention. 


CHAPTER VIII 


TESTAMENTARY RELATIONS OF HUSBAND 
AND WIFE 


ATTITUDE oF Eacu Towarp THE WILL OF THE OTHER 


In the making of a will by a husband or wife there should 
be, in so far as possible, a complete understanding between 
them. An attorney who prepares the will of the wife with- 
out the knowledge of her husband is subjecting himself to 
the possibility of severe criticism. One who prepares the will 
of a husband without the knowledge of his wife is inviting 
a dissent from the will by the widow. From the standpoint 
of the attorney or executor or trustee, it is far more im- 
portant that the surviving spouse be consulted and be satis- 
fied than that the deceased spouse be pleased; for the survi- 
vor, not the testator, will be the one to be dealt with. It is 
a very embarrassing experience to the attorney or executor 
to read to the widow or widower a will that is a surprise or 
disappointment or cause for resentment. The surprised or 
disappointed or resentful spouse will put the blame upon 
the attorney or the trust officer or whoever had a hand in 
the preparation of the will, and ever thereafter during the 
settlement of the estate, the attorney’s or executor’s task 
will be all the more difficult by reason of the lack of under- 
standing about the will. 

Yet it is not always easy to induce husbands and wives to 
talk over each other’s wills. There is a vast deal of senti- 
mentalism in the way. A husband consulted a trust officer 


about a will and asked him to talk over the terms of it with 
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the former’s wife. The wife refused to talk to the trust 
officer about the matter, even though socially the families of 
the two were good friends and near neighbors. The testator 
was nonplussed by his wife’s attitude and finally made a 
will leaving his estate to be divided according to law, but 
naming a trust company executor, saying that he would 
see that his estate was settled right even though it might 
not be divided as he would like to have had it divided. Another 
husband about the same time worked out the terms of his 
will with a trust officer, went over and discussed every 
detail with his wife, and she told the trust officer that the 
terms of the will were satisfactory to her. In the former 
case, the executor will be helpless to do for the family what 
the husband desires; in the latter the same executor is set- 
tling the estate in such a way as to serve the family well. 

How much more to be desired is the latter course. The 
husband and wife talk over his business affairs. He tells 
her things she should know about his estate. She gives him 
her ideas about the provisions she would like to have for 
herself and the children. Usually a sensible, level-headed 
wife knows better than her husband what the family needs 
will be. 

In some wills—not many—mention is made of the attitude 
of the surviving spouse towards the will of the other. The 
following is one such provision: “My dearly beloved wife 
has full knowledge of this will, participates in all the desires 
and purposes of this, equally with myself, and accepts 
as entirely satisfactory the provisions made for her. Were 
her desires different, the provisions herein made would have 
met them; for, as we have lived in affection, our last wishes 
are in concord.” 

A testatrix said: “This will is made in conformity to the 
mutual desires and wishes of my husband, and myself, 
as the result of long and earnest consultation during his 
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last illness, and in thus dedicating our property to the 
purposes above stated, I do that which he long desired and 
planned and which I solemnly promised him I would carry 
out after my death.” 

Sometimes, too, the husband expresses a desire that his 
wife will accept and not dissent from his will. The follow- 
ing is a provision in that respect: ‘This will has been care- 
fully planned by me and it is my deliberate judgment that 
all of its provisions are wise and just and that the plan 
as a whole will prove beneficial to my wife and family. It is, 
therefore, my desire that my wife assent to this will and 
cooperate with this plan which I am confident will work to 
the advantage and welfare of herself and of the family as 
a whole.” 

The wife may respond at the time of the execution of the 
will by some such provision as this, appended to but not 
written into the will itself: “Whereas my husband » & 
resident of ——, on » 19—, at , made, published 
and declared his last will and testament bearing that date, 
wherein he provided among other things for a monthly pay- 
ment of $— to me for the term of my natural life with 
certain other privileges and benefits, and, 

‘“‘Whereas, I have read said last will and testament and 
have considered its contents and am familiar with the 
nature, character, and value of the present estate of my 
husband and am fully in accord with this plan of con- 
serving his estate after his decease so as to make it of the 
highest benefit to myself and our children, all as set forth 
in said will; 

“Now, therefore, as the wife of said » I do hereby 
consent and assent to all the provisions of said will and 
accept the provisions therein made for my benefit in lieu 
of and instead of any and all statutory provisions or other 
rights which I might have in and to the property of my 
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husband upon his decease, and I do hereby waive all such 
statutory and other rights in consideration of the provisions 
made for me in said will.” 

But it must not be understood that this provision has 
any legally binding effect upon the widow; that is to say, 
she cannot in any such way sign away her right to dissent 
from the will. It does, however, show that she had knowl- 
edge of and was consulted about the will and that may deter 
her from dissenting. 

A husband may leave in his will advice to his wife about 
her will. The following is such an instance: “It is also my 
wish and I recommend to her that she make and keep a will, 
changing it and remaking it as often as she may see cause 
so to do, providing for the manner in which the property 
shall be disposed of after her own decease.” | 


REMARRIAGE 


Husbands and wives are concerned about the remarriage 
of each other. Nor is there any age limit upon this con- 
cern. Aged men and women—those who have reached their 
three score and ten—are sometimes as much concerned as 
young couples. Nor is there any difference between men 
and women. One husband, young or old, says that, if his 
wife remarries, he wants the second husband to take care 
of her and to get none of his estate. Another says that if 
his wife wants to remarry, it is her privilege and that if 
she should marry unfortunately, he would, nevertheless, 
want her to be taken care of out of his estate. Women take 
the same attitude toward the remarriage of their husbands 
—some wanting to cut them off if they remarry, others will- 
ing to take care of them in any event. 

An attempt to prohibit remarriage of the surviving spouse 
would be ineffectual. The dead hand of the testator can 
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not reach that far. All that he can do is to change the 
property rights of his wife in his estate if she remarries. 
If he gives property to her outright, he cannot, of course, 
take it back from her upon her remarriage. But he may 
properly change the terms of a trust for her benefit in case 
of her remarriage. He may, for instance, provide that, so 
long as she remains his widow, she shall receive all the in- 
come of his residuary estate for the support of herself and 
for the support of and education of their children, but 
that, if she should remarry, she should thereafter receive 
only a child’s part of the income and the balance should be 
applied by the trustee for the support and education of 
the children. Such a provision would keep a trifling second 
husband from running through with the children’s shares 
of their father’s estate and would keep him from getting his 
hands on the principal of his wife’s share of her first hus- 
band’s estate. Or the testator may provide that his wife 
shall use and ocupy the family home for herself and the 
children so long as she remains his widow, but that, upon 
her remarriage, the family home shall thereupon be treated 
as part of the general estate. This would keep a trifling 
second husband from moving into the first husband’s house 
and breaking up the home-life of his children. While the 
husband cannot tell his wife that she shall not remarry, he 
can say that she shall not get any further benefit from 
his estate if she does remarry and thereby put her to the 
election of taking under his will or of dissenting from it. 
The wife may, of course, similarly change the property 
rights of her husband in case of his remarriage. 


Dissent 


The question of remarriage is often related to that of 
dissent. That is to say, a widow may be driven reluctantly 
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to dissent from her husband’s will because of the unfair 
provision he makes about her remarriage. The law in most 
States gives her a certain time after the will is probated 
within which to dissent from it. If she does not dissent 
within that time she is held to have assented to it. That 
period is sometimes as short as six months, and the widow 
within that time—before she has thought about remarrying, 
assuming she ever would think about it seriously—is forced 
to dissent from the will and take her widow’s share, or else 
take under the will and later deprive herself of all interest 
in her husband’s estate if she should remarry. It is, of 
course, an unfair advantage to take of the widow. 

The same observations do not apply to the husband dis- 
senting from his wife’s will. In some jurisdictions, at least— 
perhaps, in most of them—a husband has no right of dis- 
sent. His wife in her will may cut him off entirely. It would 
follow that she may give him an interest in her estate so 
long as he remains unmarried and cut him off if he re- 
matries. 

The problem of the husband who makes a will unbe- 
knownst to his wife or contrary to her wishes is how to keep 
her from dissenting from his will. The answer is that there 
is no way to keep her from dissenting. That seems to be 
her inalienable right. Her contract not to dissent, even 
though given for consideration, seems not to be binding upon 
her. As a practical matter the only way to keep her from 
dissenting from the will is to give her more under the will 
than she would get under the law. Suppose, for instance, 
her right in his estate would be a life right to one-third 
of his land and a child’s part—a fourth, say—of his per- 
sonal property and that he had provided in his will that 
she should receive one-third of his real estate in fee and 
a child’s part of his estate. There would then be no in- 
ducement to her whatever to dissent, because she would be 
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giving up a fee simple title to real estate and getting only 
a life right. 

The questions of remarriage and dissent should not arise 
and would not arise if there were always complete harmony 
and understanding between husband and wife, but there is 
not always harmony and understanding; and wills must 
deal with practical, not ideal, situations. Furthermore, 
there are abnormal and subnormal husbands and wives that 
cannot be taken into confidence about wills any more than 
about other things. 


Estates py ENTIRETY 


Only a few States still have estates by entirety—that is, 
estates owned jointly by husband and wife, so that at the 
death of either the entire estate passes to the survivor. In 
one of these States, for instance, if a deed is made to A and 
his wife B, and A dies, the estate passes immediately to B 
even though A would have made some other disposition of 
it in his will. Testators, not realizing the effect of taking 
the title in the name of husband and wife, attempt to dis- 
pose of it or to put trusts upon land over which they have 
no control and thereby fail to distribute their estates as 
they would otherwise do. By thus attempting by will to 
dispose of an estate by entirety, the husband may do his 
wife an injustice by putting her to the election of taking 
under the will and thereby losing her right of disposition 
of the estate by entirety, or else dissenting from the will 
and losing the benefit of the other and perhaps desirable 
provisions he had made for her under the will. 

It is not necessary to mention in the will any land the 
title to which is in the testator and his wife. It is advisable 
sometimes merely to call attention in the will to the fact 
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that the title to certain property is in both of them. It may 
save explanations. If the title to the home, for instance, is 
involved it may be well to refer to the fact in some such way 
as this: “I desire to say that the title to our home is in both 
my wife and myself and at my death will pass to her; for 
that reason I do not attempt to make any disposition of 
it by this will.” 

Estates by the entirety are not looked upon with favor. 
Some men still take title to their homes in this way for the 
purpose of avoiding their creditors, but most men do so 
merely as a compliment to their wives, little realizing the 
difficulty that may be occasioned thereby. 

It may be said generally that there is no such thing as an 
estate by entirety in personal property. If one has a bank 
account in the name of himself and his wife, at his death, 
in the absence of special circumstances, one-half of the 
deposit belongs to his estate and the other to his widow; 
they are tenants in common and not joint tenants. 

The only practical purpose of this paragraph is to warn 
testators in those States that still have estates by entirety 
to inform themselves upon the effect of such titles when 
they have their deeds written and to advise their attorneys 
of their estates by entirety when they have their wills 
drawn. One large land owner, who gradually accumulated 
land over a long period of years, had the title to all of it 
made to himself and his wife. Only late in life, when he 
went to have his will prepared, did he realize that he had 
little or nothing to dispose of. The relation between him and 
his wife was not such that he felt free to discuss the situation 
with her. It is wise, no doubt, in some cases to take title to 
land in the name of husband and wife; but one should never 
do so except upon the advice of counsel and with a clear 
understanding of its legal effect. 
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Community PRoPERTY 


In seven of the States—mostly Southwestern and Pacific 
Coast States—the community property law still prevails. 
“In general,” says Mr. Remsen, “separate property that is 
owned by either spouse at the time of marriage or acquired 
thereafter by gift, devise or descent, with accretions and all 
property otherwise acquired during marriage, is community 
property and each spouse is entitled to an equal share 
therein.” It is not always easy to say which is separate and 
which is community property. It is common for the testator 
in such States to leave some statement for the guidance 
of his executor. 

One testator says, “I hereby declare that all of my 
property and estate have been acquired since my marriage 
with my beloved wife and is community property of myself 
and my said wife.” Another said, “I hereby declare that 
all property owned by me is my sole and separate estate 
having been acquired by me prior to my marriage to * 
from whom I have been divorced and with whom I have 
made full property right settlement.” Another said, “I 
acknowledge that all of the property of every kind and 
nature in which I now have any right, title or interest is 
the community property of myself and wife. I make this 
statement for the purpose of confirming upon my death in 
my said wife the absolute title to one-half of all such com- 
munity property. My estate, which I dispose of by this 
will, is my one-half only of such community property.” 

As a practical matter, the statements about community 
property are of most importance to the testator residing in 
a non-community property State and owning property in 
a community property State. The lawyers in the commu- 
nity property State are, of course, familiar with the laws 
of their States and will make the appropriate statements 
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in the wills of their clients. But the lawyers in other States 
do not think of the community property laws when prepar- 
ing wills and, unless their clients remember to tell them 
of the property they own in community property States, 
the wills may not adequately cover such portion of the 
estate. 

One testator who had moved from a middle Western State 
to a community property State in the far West said, “All 
property which I now possess was acquired since residing in 
, and is community property, and all debts which I 
owe are community debts. My wife is entitled to one- 
half of the community property after the payment of debts 
as a matter of right, and I hereby confirm that right. My 
own half of the community property is to be disposed of 
under the terms of this will as hereinafter provided.” 


AnTE-NvuptTiaL ContTRACTS 


Sometimes a man and a woman enter an agreement before 
they are married—called an ante-nuptial agreement—in 
which the rights of each in the property of the other are 
defined. This obtains usually in the case of second marriages, 
where there are children by a first marriage on one or both 
sides. Where there has been an ante-nuptial agreement it 
is well to make some reference to it in the will. 

The following is one form of reference to such an agree- 
ment: ‘Whereas, by an ante-nuptial agreement of the date 
of , I relinquished all my interest in the estate of my 
wife , and she relinquished all her interest in my estate, 
I hereby ratify said ante-nuptial agreement in all respects, 
and declare that it is my intention that she shall not be 
a devisee or legatee under this will.” 

Another is as follows: “I direct that my executor shall 
, the sum of $—, in performance of an 


pay to my wife 
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ante-nuptial agreement entered into by us on the day 
of 19—, this payment to be in lieu of dower and all widow’s 
rights of whatever character in my real and personal estate.” 

No attempt is made to suggest the form or substance of 
the ante-nuptial agreement itself; that is the function of 
the lawyer who is familiar with the laws of each jurisdiction. 
But the testator himself should remember to call the atten- 
tion of the attorney to the existence and terms of the agree- 
ment, should one exist. 

In a later chapter we shall discuss gifts made by a husband 
or wife “for the sole and separate use” of the other. 

The real purpose of this chapter on the testamentary 
relations between husband and wife is to encourage them to 
deal with each other frankly, freely, and openly as regards 
their respective wills. Too many men and women speak of 
wills and death in the same breath and say they do not 
want to talk with each other about wills because it makes 
them think of death. This, it must be stated, is the childish 
way to regard the matter. Husbands and wives, as grown 
men and women, should be able to talk about their wills 
as calmly and dispassionately and, withal, as sensibly as 
they talk about buying a home or educating a child or 
engaging in a business venture. Are not husband and wife 
partners in life’s adventure? Do they not realize that some 
day the partnership must terminate and that they owe each 
to the other and to their children, if they are blessed with 
children, the duty of arranging for the winding up of the 
partnership affairs to the best interest of all concerned? 
The answer to this leads us straight into the next chapter. 


CHAPTER IX 
PROVISIONS FOR THE FAMILY 


The testator who is a father or mother cannot leave 
a finer legacy to or for any beneficiary than provision for 
a normal and wholesome homelife. Three things are essential 
to such a homelife. They are, members of a family bound 
together by ties of blood as distinguished from a group of 
disunited persons; second, a home for them to live in, em- 
bracing both the shelter and the furniture; and third, a 
means of support of the group supplied either by the 
members of the group or by some one outside. 

In later chapters we shall discuss the provisions that 
husbands make for wives, wives for husbands, fathers for 
sons and daughters, sons and daughters for parents, brothers 
and sisters for one another, and, in general, provisions that 
any one member of a family may make for other members 
of that family. But in this chapter we are discussing the 
family as a unit and suggesting what may be done for the 
family as such. 

This chapter, of course, applies only to those who have 
or hope to have a family to keep intact. The aged man 
or woman whose children are grown and married need make 
no provision for a family as such, unless it be for the 
family of one of the children. The bachelor or spinster 
whose old home is broken up and who has never established 
a home or family of his or her own is not concerned about 
keeping a family intact. But, one may say, the chief con- 
cern of the young or even the middle aged husband and 


wife is to keep the home intact and provide a normal home life 
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for the surviving members of the family. The last thing a 
married man with wife and minor children would want done 
after his death would be to have his home broken up and his 
children scattered. What he wants, as he thinks about it 
clearly and calmly, is that his home be held together, that 
his children live in that home, that his wife have the use 
of his entire estate, if need be, for the support of herself 
and the support and education of the children. He feels, 
rightly, that if he can keep them together and under the 
influence of their mother until they are grown and through 
school, he will have done all that is humanly possible to 
assure them a fair chance of success in the world. 

Yet, if one does not make a will, he takes the risk of 
having his home broken up at the very time the members of 
his family most need it to be held together. Let us suppose 
that he is a young married man with a wife and four small 
children, that he has bought a home for which he is paying 
but on which he still owes, that in addition to this he has a 
few thousand dollars in life insurance or in good investments 
—not enough for the income to support his wife and chil- 
dren and to educate his children, but enough for the princi- 
pal and income together, if used properly, to take them 
through the period of education. Unless such a man makes 
a will his estate must be divided into five parts—one part 
for each child and one for the wife—and each part kept 
separate and only the income from the children’s part 
available and a large part of the liquid estate consumed 
in paying off the mortgage on the home. But if such a 
man makes a will, the entire estate may be held as a unit, 
the mortgage on the home may be paid off in installments, 
the principal as well as the income may be made available 
for the support of the family and the education of the chil- 
dren. With a will one may leave somebody in his place to do 
for his family what he would do if he were living. The 
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question to which we address ourselves in this chapter is, 
what in a practical way may one do by will to preserve his 
family as an entity. 


PROVISION FOR THE Famity Durinc THE PERIOD oF 
ADMINISTRATION 


One of the most neglected provisions of a will—in wills 
well prepared in all other respects—is that for the living 
expense of the family during the period of settlement of 
the estate. 

The settlement of an estate always takes one and some- 
times takes two or more years. The executor under the will, 
or the administrator if there is no will, cannot make its 
final report to the court and get its discharge within less 
than a year from the day it qualifies as executor or admin- 
istrator, and, if it should be a complicated estate, may not 
be able within a year even to pay the debts and make distri- 
bution. 

Any time within the year creditors or those who claim to 
to be creditors of the estate may prove their claims. A claim 
filed the eleventh hour of the thirtieth day of the twelfth 
month is filed in time quite as truly as the one filed im- 
mediately after the qualification of the executor or admin- 
istrator. The executor or administrator, therefore, cannot, 
in many cases, safely make any distribution of the estate 
until the period of filing claims against the estate has ex- 
pired. Then only can it know the assets and liabilities and 
tell whether or not the estate is solvent. 

Meanwhile the family must live. It must be sheltered, fed, 
and clothed; school expenses must be met; doctor’s and 
nurse’s and hospital bills must be paid. Family life does 
not remain in suspense during the period that the estate is 
being settled. 
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What can be done about it? Most men do nothing about 
it, but rather leave it to their executor or administrator to 
work out the situation the best it can. A few men do make 
some provisions in this respect; some effectual, most of them 
ineffectual. 

In one respect, at least, the plight of the family during 
the year of administration may be worse with a will than 
without one. Nearly every State gives the widow of one who 
died without a will a year’s support,—called by various 
names—for herself and her children, based upon the size 
of the estate and the number in the family. In some States 
the widow is entitled to her year’s support in addition to the 
provisions made for her in the will. But in most States the 
statutory rights of the widow and the provisions for her 
in the will are mutually exclusive, and she must make her 
election either to take under the will or to dissent from the 
will and take under the statutes. Since the ultimate pro- 
visions for her under the will may be superior to her rights 
under the law, she may be constrained to abide by the will 
even though there are no provisions for her during the 
period of settlement. See, then, at what disadvantage one 
may place his wife, even though he makes the handsomest 
provision for her in his will, if he overlooks making provi- 
sion for her and her children during the year immediately 
following his death. 

One may make provision for his family during the period 
of settlement either in his will or outside his will. First, 
let us consider what he may do through his will. It was 
stated above that an executor or administrator cannot, 
in many cases, safely make any distribution of the estate 
until the period for filing claims against the estate has ex- 
pired. On the last day of the year a claim may be filed and 
sustained that will wipe out the estate. 

As a practical matter, executors do know to their satis- 


PROVISIONS FOR THE FAMILY 119 


faction long before the year has expired whether or not the 
estate is solvent. The executor may have been the banker or 
lawyer or business associate of the testator many years be- 
fore his death, and in one or another of these capacities 
had actual knowledge of the financial condition of the 
estate quite as well as the testator himself had. In such 
cases—and they do constitute the majority of cases—ex- 
ecutors can with reasonable safety follow the instructions 
of the will, calling for distribution to the family for living 
and school expenses even during the first year. It is, there- 
fore, incumbent upon the testator himself to give considera- 
tion to the instructions he will leave in his will for the main- 
tenance of the family during the first year after his death. 

The following are some of the provisions that testators 
have actually made for their families during this period. 
First, let us state some of the direct gifts that have been 
made. One provides certain amounts for members of his 
family and directs that they shall commence from the day 
of his death, unless otherwise specified. One bequeaths to 
his wife a sum of money to be paid to her as soon after his 
death “as convenient,” or “as soon after my decease as 
possible,” or “to be paid to her immediately after the time 
of my decease.” One says, “It is my desire that during the 
administration of my estate the probate court give to my 
widow such monthly allowance as will approximate the 
probable income from the residuary trust, such allowance 
to continue until final decree has been entered and the trust 
thereby established.” One testator says, “I direct that dur- 
ing the administration of my estate she (his wife) shall 
be paid from the income or principal thereof, if the income 
is not sufficient for the purpose, the sum of $— per annum, 
which said sum shall be paid to her monthly, quarterly, 
semi-annually or annually, as she may desire.” 

Other testators have said, “I direct that the executors 
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shall within thirty days after my death deliver to my said 
wife the sum of $— from her share of my estate for her 
use in meeting her immediate needs”; “I direct my executor, 
within ten days after my death, to pay over in cash unto 
my wife, , the sum of $— for her maintenance”; “I 
direct said executors to pay to my said wife as part of the 
administration of the expenses of my estate the sum of $— 
per month for the support of herself and family for the 
period of six months subsequent to my death, if she will 
accept the sum in lieu of any allowance to be made to her 
for such support for said period by the court of probate 
having jurisdiction over my estate.” 

Next follows provisions by means of trusts for the im- 
mediate needs of the family. One testator sets up trusts for 
the members of his family and directs that the income shall 
be computed from the date of his death and that payments 
shall begin as soon as practicable after his death. Another 
gives blanket authority to his executor in its discretion dur- 
ing the administration of the estate to pay to his wife such 
amount as in its judgment may be necessary for her main- 
tenance and support. A testator directs his trustee to begin 
paying the income to his wife at the earliest date possible, 
“in no event to exceed six months after my death.” “I direct 
my trustee, beginning on the fifteenth day of the second 
month following my death, to pay over unto my wife 
all of the net income and revenue derived from said trust 
estate or, if need be, such part of the corpus thereof as may 
be necessary for the comfort, maintenance, and support of 
my wife during her life.” “I direct that pending the settle- 
ment of my estate interest at the rate of five per cent. per 
annum from the date of my decease be paid quarterly on 
each of the foregoing legacies, and that the said trusts 
be set up as of the date of my decease and the income from 
the sum be paid to the beneficiaries as from that date.” “I 
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understand that it will probably not be feasible to create 
a trust aforesaid until about one year after my decease, 
and I therefore direct my said executor and executrix out of 
my estate to make monthly payments from the date of my 
decease to and until the creation of the several trusts to 
and and , of such amounts as said Trust 
Company may determine may reasonably accrue to said 
beneficiaries from time to time after the creation of the 
trust aforesaid.” 

The only safe way, however, to make provisions for the 
family during this period is to make it outside the will and 
independent of the general estate, so that the solvency or 
insolvency of the general estate will not affect it. 

In the preceding chapter we discussed ante-nuptial agree- 
ments between husbands and wives. We have found in one 
will a reference to an ante-nuptial agreement covering the 
support of the family during the period of settlement. It is 
as follows: “Although it is true that no provision is herein 
made for the maintenance and support, etc., of my said wife 
pending the administration of my said estate, or until the 
distribution thereof is made to the trustee hereinbefore 
named, yet provision was made to cover said period—to- 
wit, the period of the administration of my estate—by the 
contracts herein above referred to and made by and be- 
tween my said wife and myself as the parties thereto, and 
which said provision is that, pending the administration 
of my said estate and from the date of my death, if she shall 
survive me, my said wife shall receive, in lieu of all other 
rights for support, family allowance, property exempt from 
execution, household, etc., furniture, and a homestead, the 
full sum of $— per month and the use of any home or 
homes herein above referred to and no more, but that the 
said sum of $—, without deduction of any sort whatsoever, 
shall be paid to my said wife, beginning with the day of my 
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death and continuing pending the administration of my 
estate, and also the use of any home or homes and the 
furnishings and outfittings thereof pending the said admin- 
istration.” 

The following ways suggest themselves as means of pro- 
viding for the family outside the will. They can be discussed 
only briefly because they lie outside the province of a book 
on wills. 

The first is to give the wife outright during the husband’s 
lifetime money or securities equivalent to a year’s living 
expenses. The only danger is that she may dissipate the 
property by unwise investment or by speculation during the 
year. 

The second way is to take life insurance enough for this 
year’s expenses and have it made payable direct to the wife. 
Again the only risk—perhaps a very slight risk in either 
of these cases—is that she may spend the ready money so 
fast that it will not last the full year. 

The third and, perhaps, the best way is to create an 
irrevocable trust for the income and the necessary part of 
the principal to be used for the support of the family dur- 
ing the period of settlement. If the husband and father has 
adequate insurance or is still insurable, he may have one 
or more policies made payable to a trustee for this purpose. 
If he does not have adequate insurance, or is not insurable, 
he may create a living trust instead of a life insurance trust, 
by putting in trust an amount of money or securities suf- 
ficient for the income and principal to cover the expenses 
of the family during the year. The advantage of the life 
insurance or the living trust is that the funds thereby pro- 
vided are available immediately upon the death of the head 
of the family. The executor may proceed with the orderly 
settlement of the general estate while the trustee provides 
for the immediate needs of the family. 
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Another aspect of the provision for the family during 
the period of settlement relates to the household furniture 
and personal effects. Chairs, carpets, paintings, draperies, 
bedsteads, bureaus, bedding, linen, silverware, chinaware, 
glassware, books, cooking utensils, clothing, jewelry—all 
the intimate personal belongings that make up the contents 
of the home are personal property and must be treated as 
any other personal property is unless special disposition 
is made of such property. Nothing in connection with the 
settlement of an estate is more depressing to an executor or 
more distressing to a sensitive family than a public sale 
of the household furniture and personal belongings of the 
deceased. All such items have to be dragged out into the 
open where they may be inspected by the bidders and nosed 
into by the curious. The bargain-hunters and the curiosity- 
seekers come from far and near to attend such a sale. The 
members of the family have to endure in silence what is 
nothing less than the desecration of their home. Yet they 
are helpless to prevent it if there is no will, or if the will 
fails to make special provision for such property. Further- 
more, the public sale of such property is usually a farce. If 
there is old-fashioned or antique furniture, the antique- 
hunters may bid lively against one another and make such 
property bring fabulous prices. But if, as is usually the case, 
it is ordinary furniture, without distinction of age or design, 
it will sell for a song. Yet the sale must be gone through 
with to satisfy the law and settle the estate. 

Any thoughtful head of a home who attends a public 
sale of the household goods and personal effects of a deceased 
neighbor or friend will make a will, if for no other purpose, 
to prevent a similar desecration of his own home after his 


death. 
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The question is, how may one dispose of his household 
furniture and personal belongings so as best to provide for 
the period of settlement and afterwards? If the wife is liv- 
ing, the best way is to give such property to her outright. 
He may, of course, wish to except certain articles—such as 
paintings, jewelry, heirlooms—for specific bequests, and 
these will be discussed in due course. By giving all the bal- 
ance of such property to his wife he enables her to go on 
with the housekeeping and homekeeping as if he were still 
there. If the wife is dead he may direct that the furniture 
shall be held intact so long as the residence is maintained as 
the family home and then divided among the children or 
other beneficiaries. We know of one case in which the per- 
sonal effects are left to the eldest daughter with the state- 
ment that the testatrix has every confidence that she will 
look after the other children. If the family home is to be 
maintained the furniture must go with the house. Provision 
for the home will always include provision for the furniture 
if it is called to the attention of the testator while the will 
is being made. 


Tue Famity Home 


Provision for the family is not complete till there is a 
place that the members of the family may call home—the 
place to which they may return when the day’s work or 
play or school is over. If the testator is living in a rented 
house or apartment, the best he can do is to bequeath his 
lease. Even though he lives in rented quarters he may leave 
a sum for the purchase of a home for his wife and children; 
but this is rather unusual. A problem as to the family home 
arises only when the family is housed in its own building. 

One way of making sure of a home for the family is by 
giving the house and contents outright to the wife. Thus: 
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“Unto my wife , I give, bequeath and devise, as and 
for her absolute property in fee simple, the house, lot and 
improvements, constituting our home, No. ; 
Avenue, » together with all my household and kitchen 
furniture and all the appointments and furnishings of the 
home, either useful or ornamental, including the rugs, 
pictures, and bric-a-brac contained therein; the garage, 
automobiles and all my personal belongings, including 
jewelry, wearing apparel, and other articles.” The main dis- 
advantage of this method of providing a family home is that 
the house may be a disproportionately large part of the 
estate and may in time become a burden to the wife. 
Ambitious men, especially in small towns, build expensive 
houses, sometimes more to satisfy their vanity than to pro- 
vide comfort for their family, and die leaving a large part 
of their estate tied up in a pretentious house. Or even though 
the estate is able to maintain such an expensive family home, 
the house itself may, in course of time, become a burden to 
the wife. While the children are young and in school it is 
a splendid thing for them to have the old home to return 
to. But with the passing of years the children grow up and 
marry and leave home. At length the wife finds herself alone 
in the home that once reverberated with the shouts and romp- 
ings of children. It is no longer home to her. She prefers to 
break up housekeeping and go to live with some of her 
children or to move into a small house. Then it is that the 
expensive home becomes a burden to her. It is hers to do 
with as she pleases. She wishes to sell it; but there is no 
market for such a house. Younger people, who may have 
money or credit enough to buy such an expensive house, 
prefer to build one according to their own notions. Further- 
more, the character of the neighborhood may have changed 
in the meantime. What may have once been a most desirable 
residence neighborhood may have become a business district 
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or even a slum. We know the case of an elderly lady living 
in the old home because it is hers in a downtown, undesirable 
residence district, while the sons and daughters with their 
families have moved out with the tide of suburbanites. 

Another possibility is that a house given outright to 
the wife for a family home may turn out not to be a family 
home. That is to say, she as the absolute owner of the house 
may sell or encumber and finally lose it or may marry again 
and introduce a discordant element into the family life. 
One should have in mind all these possibilities while he is 
debating whether or not to leave his home to his wife in fee 
simple. 

Another way of providing a family home is by giving the 
house to the wife with full power to sell or dispose of it dur- 
ing her lifetime. Thus: “I hereby will, bequeath, and devise 
unto my wife , the house and buildings in which we now 
reside, situated in the City of : County, , and 
all lots upon which said house is located, and the grounds 
adjacent thereto which constitute my homestead, and also 
all household goods and furniture including all chinaware, 
silverware and jewelry of every kind and nature, situated 
in said house at the time of my death, with the full right and 
power in my said wife to use, hold, and own the same and 
to sell and dispose of said real and personal property, and to 
execute a deed for the real property to any purchaser thereof 
in event my said wife shall desire to sell said real estate or 
said personal property or any part thereof. And in the 
event my said wife shall not dispose of said real estate or 
personal property or any part thereof at the time of her 
death, then I do will, bequeath, and devise all such portions 
of said real estate and personal property which shall be on 
hand at the time of the death of my said wife unto a 

This gives the wife quite as free a hand as if she received 
the property outright, and yet leaves to the husband the final 
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disposition of any portion that she does not sell or consume 
during her lifetime. 

Still another way of providing a family home is by giv- 
ing the home and its contents to the wife for life, remainder 
to the children, with the privilege of using and consuming 
the personal property during her lifetime. Thus: “I give, 
devise, and bequeath unto my wife , for her own use 
and occupation, during the term of her natural life, unless 
sooner forfeited or surrendered as hereinafter provided, 
and without impeachment of waste, my real estate known 
as , comprising about acres, situated at or near 
» In the town of ; , together with all buildings 
and structures thereon and all furniture, clothing, pictures, 
works of art, silver, plate, ornaments, bric-a-brac, household 
goods or supplies, books, linens, china, glass, automobiles, 
and all implements, plants, and tools, which may be on or 
upon said real estate at the time of my death or shall then 
be customarily used by me in connection therewith... . 
I direct that no inventory or security shall ever be required 
of my said wife in respect of any of the articles of personal 
property by this section of my will bequeathed to her for 
life, and neither she nor her estate shall ever be held liable 
for any consumption, use, damage, loss or injury, in respect 
of any of said articles.” 

The advantage of such an arrangement is that the wife 
cannot lose the home by sale or mortgage. She might, of 
course, offer to sell her life estate but nobody would be 
willing to buy such an uncertain interest. The disadvantage 
of it is that the wife may consider herself a temporary tenant 
and feel cramped in the use of the house and its contents. 
There is always the danger that property, real and personal, 
may be neglected where there are two or more people each 
having an interest in it. 

It is customary now in wills in which trusts are created 
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to give the contents of the home outright to the wife but 
to leave the house itself in trust for the wife and children. 
The home is included in the residuary estate and devised to 
the trustee as follows: “To preserve the residence which I 
shall own and occupy at the time of my death as a home for 
my wife during her life and as a home for my unmarried 
children; out of the income from the trust estate herein- 
after created for the benefit of my wife, my trustee is 
directed to pay the taxes, repair bills, insurance premiums, 
and other items of expense necessary to keep the house and 
grounds in proper condition, according to the judgment of 
my said wife. If my wife should not desire to retain her 
residence, then, upon her written request, my trustee is 
authorized and directed to sell the said residence in such 
manner and upon such terms as it shall deem best and to 
apply all or so much of the proceeds of such sale as shall 
be necessary to provide another residence for my wife ac- 
cording to her wishes, adding the residue, if any, to the 
principal of the trust fund hereinafter created for the bene- 
fit of my wife. Or if my wife should desire to give up her 
residence and sell it, then upon her written request my trustee 
is authorized and directed to sell said residence in such 
manner and upon such terms as it shall deem best and add the 
proceeds of such sale to the principal of the trust fund 
herein created for the benefit of my wife. Upon the death 
of my said wife my trustee is directed to merge the above- 
mentioned residence or any residence substituted therefor 
with the general funds of the trust herein created for the 
benefit of my wife for distribution in accordance with the 
terms and provisions thereof.” 

Such provision would seem to do all that is humanly 
possible to provide for the wife and unmarried children 
a home that will meet their needs and desires. If the time 
should ever come when the wife desires to change her home 
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or to give it up entirely, all she would have to do would be 
to make a written request of the trustee, and her written re- 
quest might be indicated by her joining in the deed to the 
residence. The only possible objection to this plan would be 
a disagreement between the trustee and the wife. As it is 
drawn here, the last word is with the wife as to sale or 
substitution of the residence: the testator directs the trustee 
to make the change upon her written request. If the testa- 
tor preferred to leave the last word to the trustee, he would 
authorize, but not direct, the trustee to make the sale or the 
substitution upon her written request. If there should be a 
serious disagreement between them there would alee be 
recourse to the probate court. 

There may be any number of variations of the trust as 
to the residence for a family home—variations to fit the 
needs of the family. The residence may be left in trust for 
the wife as a family home during her lifetime, then to become 
a part of the general estate. There is no need of describing 
the house and lot by metes and bounds or even by reference 
to its location; let it be the residence of the testator at the 
time of his death, wherever it may be located. 

One testator covers this point thus: “This devise and gift 
of our home shall be continuously in effect and shall apply 
to any property used by us as a home at the time of my 
death, regardless of whether our home shall have been 
changed in the meantime.” Or one may limit the home to 
the personal use of his wife and specifically deny her the 
power to sell, sublet, assign, or otherwise make over or 
transfer. It is doubtful if such a limitation upon the power 
of sale of a house would be legally binding, but it might have 
the desired moral effect. 

Or the trustee may have the discretion of permitting the 
family to occupy the dwelling as a family home,—thereby 
putting the whole responsibility upon the trustee. Thus: 
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“My family or any of them may continue, at the discretion 
of the trustees, to use and occupy my dwelling house or 
houses and in case of the sale from time to time of any dwell- 
ing house occupied by them, my trustees may at their dis- 
cretion purchase another for their use.” 

Or, the testator may direct that his house shall be held in 
trust as a family home until a certain date—as until a 
named child shall become of age or until the youngest 
daughter shall become of age and marry. The testator may, 
and usually does, impose upon the trustee the duty of pay- 
ing the expenses of the upkeep of the house—taxes, in- 
surance, repairs; but he may and sometimes does simply have 
the house turned over to the family and let it have all of 
the responsibility of the upkeep. 

No attempt whatever is made to suggest all the ways one 
may provide a home for his family after his death. The 
head of each family must solve this problem in his own 
way ; but in choosing his way he should have in mind several 
things, among which are the following: To assure the main- 
tenance of family life there must be a dependable income, 
not to the several members of the family as individuals, but 
to the one who is the succeeding head of the family—the 
mother, if living, or possibly the eldest son or daughter, 
if the mother be dead, for the benefit of all the members of 
the family. To divide the income into as many parts as 
there are children, counting the wife as a child, and to pay 
direct to each beneficiary his or her income is to invite dis- 
integration of the family life; whereas, to let one person— 
mother or eldest son or daughter—hold the purse-string and 
control the income and not require such person to spend 
the same amount on each child but to use the income for 
the best interest of the family as a unit—now more, now less 
on each child as needs vary—is to encourage as well as to 
make possible the maintenance of family life. 
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With a sufficient income thus assured, the next step is 
provision for the retention of the old home—retention of 
the old home, not establishment of a new home. It is not suf- 
ficient to leave a sum of money adequate for the erection 
of a home suitable for the wishes of the family. “It takes a 
heap o’ livin’ in a house to make a home.” The testator 
who would leave to his family a home in its true sense should 
make provision for the maintenance and occupancy of the 
old home—of the house in which his children were born, to 
which his sons brought their brides, and where his daughters 
received their suitors, to the house around which cluster all 
of the memories of childhood, of active manhood, and of 
serene old age. The preservation of such a home for the 
surviving members of the family until the children have 
homes of their own is to give them the best in home life. 

This chapter will have completely served its purpose if 
it calls the attention of men who make wills and of lawyers 
who write them to the worth of making special provision for 
the family as a unit, as well as for the members of the 
family as individuals, during the period or settlement of 
estate, and after that, so long as may be practically pos- 
sible. There are many ways of providing for the family. Let 
the testator and his attorney make sure of adopting at least 
one of these ways. 


CHAPTER X 
OUTRIGHT GIFTS TO INDIVIDUALS 


Outright gifts, as the phrase is here used, include both 
devises of real estate and legacies of personal property 
direct to the devisees and legatees respectively, as distin- 
guished from trusts created for their benefit. Gifts to in- 
dividuals are distinguished from gifts to charities. 

After a man of family has made ample provision for 
his family, he is ready, and only then is he ready, to con- 
sider outright gifts to others. Even though he intends to 
leave the bulk of his estate in trust, he will probably wish 
to carve out of it certain items of property to be given to 
certain members of his family, to collateral kin, to serv- 
ants, to employees, to business associates, to friends. 

In general, one may give anything he has to whom- 
ever he pleases. It would be utterly futile to undertake to 
catalog the kinds of property one may give by will or to 
enumerate the persons to whom he may give it. The prop- 
erty so given may be anything from the watch in his pocket 
to the good will of his business or profession. The beneficiary 
may be anybody from his wife or child to the stranger in 
a distant land. 


DESIGNATION OF BENEFICIARIES 


One thing that the testator and his attorney must give 
attention to is the proper designation of the beneficiary— 


a description so accurate that a mistake of identity will be 
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impossible. It is not enough merely to state the name of 
the legatees or devisees. 

A resident of Raleigh, North Carolina, a city of thirty- 
five thousand people, states in his will “I bequeath the sum 
of one thousand dollars to William Jones.” Even in a com- 
munity the size of Raleigh twenty-six William Joneses could 
claim the thousand dollars. If the gift were to Mary Jones, 
fourteen could qualify; if to Bill Smith, eighteen; if to 
James Smith, twelve; if to William Johnson, sixteen; and 
if to John Williams, fifteen. 

If a resident of New York City should state in his will 
“T bequeath one thousand dollars to James Smith,” two 
hundred and forty James Smiths, living within the corpo- 
rate limits of that city, could qualify by name to take the 
gift. If the gift were to Jacob Cohen, three hundred and 
eleven; to Louis Cohen, three hundred and eighty-eight; to 
Maurice Cohen, three hundred and nineteen; and to Sam- 
uel Cohen, five hundred and sixteen. 

As a practical matter, one would hardly claim a gift 
by will unless there was some kinship or friendship or ac- 
quaintanceship or other relationship between him and the 
testator that would make it natural for him to receive such 
a gift from the testator. It would be easy to defeat the 
claim of a total stranger even if he should make one, but 
the confusion comes about through handing down family 
names. John, for example, is a popular family name. Grand- 
father is John Smith, father is John Smith, II, son is John 
Smith, III, and sometimes a grandson is John Smith, IV. 
Grandfather has several sons and several of them have 
sons named John, and the sons name their sons John. So 
it is not uncommon to have several John Smiths in the 
same family—sons, uncles, cousins, nephews—to claim in 
good faith any gift by will in their family to John Smith. 

There are several ways of fixing the identity of the bene- 
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ficiary unmistakably. One is by stating the kinship to the 
testator, as “my son John Smith”; or the kinship to some 
one else, as “John Smith, the son of my brother William 
Smith.” Another is by stating his residence at the time 
the will is executed—as “John Smith, now residing in No. 


> ——., City of , State of ——.” The testator may 
state the date of birth of the beneficiary, as “John Smith 
born on the day of ——.” One may describe a benefi- 


ciary by stating a business relationship with the testator, as 
“my business associate” or “my secretary.’? One may desig- 
nate the beneficiary by stating a personal relationship as 
“John Smith, friend to me through nineteen years of trial 
and sorrow.” A testator may designate the beneficiary by a 
statement of kinship or relationship or residence or in any 
of the other ways mentioned above that will put to rest 
any question as to who is meant. 

All that is needful is that the wisdom of so doing be 
called to the attention of the testator at the time he is 
designating the beneficiaries under his will. 


HeErtr1Looms 


The first class of outright gifts usually considered by 
the testator is heirlooms. This applies particularly in the 
communities where family consciousness is strongest. Heir- 
looms are to be distinguished from gifts as tokens of affection 
or as mementos. They are articles of personal property 
handed down in the family from generation to generation. 
In this country, young as it is, we do not pay as much 
attention to heirlooms as they do in an older country like 
England. 

Cecil Rhodes, for example, included all his plate, linen, 
china, glass, books, pictures, prints, furniture and articles 
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of household ornament as heirlooms and made elaborate 
provision for the retention cf them. Watches, canes, silver 
services, paintings are the things usually handed down as 
heirlooms. One father gave his son his printed books and 
manuscripts and private papers, “also the service of silver 
plate belonging to my honored friend and kinsman, ; 
President of the United States, and the cane and painting 
bequeathed by him to me.” Another father bequeathed to 
his son “the gold medal voted by the Congress of the United 
States to my grandfather, ,in 1865, at the close of 
the war of rebellion,” with the request that he leave the 
same to his oldest son. Another requested that his high- 
post carved bedstead in which George Washington slept, 
his sideboard, dining-room table and chairs, sofa, and cut 
glass decanter always remain in the family, as they 
belonged to his great grandfather , then to his grand- 
father , then to his father and then to him. 

A testatrix left her diamond necklace in trust to be used 
by her eldest granddaughter for life and then to the next 
eldest, and the next, and so on, generation after generation, 
to the eldest daughter, “as nearly as the rules of law and 
equity wiil permit.” 


SENTIMENTAL GIFTS 


After one has disposed of his heirlooms, he may turn his 
attention to persons he wishes to remember in his will, not 
because they have need of any gift from him or because 
the gift he would make has any intrinsic value, but because 
he wishes to show good will towards them. 

Among such are the testator’s business associates. One 
testatrix made a handsome gift to “ , who has been 
in charge of my affairs for many years.” Another made a 
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special bequest, “‘out of consideration of a former joint 
enterprise in which she invested personal funds and from 
which she derived no profit.” 

Friends are remembered with gifts. One testatrix made 
twenty-eight specific bequests to as many friends of such 
articles as a silver flask, gold chain, gold pencil, hand- 
painted pitcher, pair of gold and diamond belt buckles, 
hall lamp with hand-painted shade, dog trophies, scarf 
pin, bedroom lamp, diamond and silver bar pin, dinner 
ring, cut-glass vase, baby-lamb coat, hat and muff, dia- 
mond drop ear-rings, and so on and on, page after page, 
until the will looked like an itemized inventory of house- 
hold furniture and personal effects. Another made forty- 
six bequests to as many friends. These are, of course, ex- 
treme cases, but nearly every testator has some friend that 
he wishes to remember in his will with some gift, large or 
small. 

Employees and servants are the ones that commonly 
receive gifts that are classed as sentimental. Sometimes the 
testator gives a sum of money or an item of property to 
a servant without anything to indicate that the gift is in 
appreciation of faithful services rendered, but usually the 
gift is seasoned with some such sentiment. 

Testators with a large number of servants or employees 
adopt various ways of remembering them all without show- 
ing partiality among them. One testator gave five hundred 
dollars to each of the employees of the News (a news- 
paper) at the time of his death, whose term of service had 
exceeded twenty years; three hundred dollars to each whose 
term of service had exceeded fifteen years; two hundred 
dollars to each whose term of service had exceeded ten 
years; and one hundred dollars to each whose term of sery- 
ice had exceeded five years, “as a souvenir of our pleasant 
association.” 
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Another stated that he had already given one thousand 
dollars to each servant who had been in the service of him- 
self and his wife ten years and that he intended to give 
each of them another thousand dollars upon the completion 
of the second ten years’ service, and directed his executor 
to give each one a hundred dollars for each full year of 
service from the expiration of the first ten-year period. 

Still another gave one hundred dollars to each person 
in his employment at the time of his (testator’s) death, 
who had been continuously in his employment for a period 
of three years immediately prior to his death. 

Another gave to each employee of his company who at 
the time of the testator’s death had been in the service of 
the corporation ten years or more a sum equal to three 
months’ salary or wage. One gave to his “faithful driver 
and servant” twenty-five hundred dollars in five equal an- 
nual installments, thereby making it impossible for him 
to spend it immediately. One man gave a lot to his faithful 
servant and friend who had been in his employ twenty- 
four years. 

The following are some of the similar expressions found 
in recent wills: “I hereby give, devise, and bequeath to each 
person who is in my employ in my home at the time of my 
death and who shall have been in my employ for five years 
next preceding the date of my death the sum of two thou- 
sand dollars, and an additional sum of one hundred dollars 
for each entire year over and above five years during which 
he or she may have been in my employ next preceding the 
date of my death”; “I give and bequeath unto any em- 
ployee who may have been employed by either the 
company or me personally for a period of over five years 
at the time of my death the sum of five hundred dollars 
each, if so employed at that time.” 

In this time of employee-ownership, it is interesting that 
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testators sometimes leave their employees, not money, but 
stock in their company. One testator gave stock in his 
company to several trusted employees and requested his 
executors to retain them in certain named special employ- 
ment. 

Another gave a nurse who had been faithful during a 
long period of ill-health of his wife stock in a stable com- 
pany and the right to occupy his home with all living ex- 
penses the month next succeeding his death. This is a par- 
ticularly thoughtful gift in that it leaves the money well 
invested and provides a home and living expenses for the 
nurse until she can find another home or other employment. 

The heart of a person is revealed in the way he treats 
his servants and employees quite as truly as in the way he 
treats his family, and the above paragraphs are meant to 
call the attention of testators to their faithful servants and 
employees and suggest to them opportunities to remember 
them in their will. 

Coupled with a gift to an associate or friend or servant, 
one frequently finds some expression of sentiment that is 
more highly appreciated than the gift itself. The follow- 
ing are some of the expressions of sentiment found in re- 
cent wills: “I give and bequeath, as a token of my affec- 
tion and remembrance, to my friends hereinafter named” ; 
then follows gifts varying from two hundred to a thousand 
dollars to eleven friends. Another testator makes a gift 
accompanied by these expressions of sentiment, “as souve- 
nirs of my regard for them,” “in recognition of their co- 
operation and friendship,” “as a testimonial to the long 
and faithful service of each of them in connection with 
News, (to employees) as a souvenir of our pleasant asso- 
ciation.” One manufacturer gave stock in his company “as 
a special remembrance on account of their long service.” 
Another left stock in his company to his nieces and neph- 
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ews, “as a testimonial of affection for my brother,” to 
his cousin, “as a tribute of regard and affection for his 
mother,” to certain nieces and nephews, “in recognition of 
their unselfish and devoted patriotism in the Great War’; 
“as an expression of my thanks and regards to 2a 
servant, who has faithfully served me and my family dur- 
ing my entire married life”; to a friend as “an expression 
of regard and respect”; to a sister-in-law “as a mark of 
appreciation of kindness and attention shown by her to 
my deceased brother, , during his lifetime’; to a 
brother-in-law, “in memory of my beloved wife.” A son 
made a bequest “in memory of her kind and faithful services 
to my mother.” A woman left a companion a diamond pin, 
ring, ermine coat, muff and hat, hand-painted tea set, “my 
own work,” and other pieces of jewelry, “in view of all 
she and her family have done for me during the twenty 
years I have known her and of my love and affection for 
her.” Another woman left a gift to a brother, “in token 
of my love and affection, and in gratitude for all that he 
has done for me”; to a niece, “in remembrance of her name” ; 
to a friend “for her great kindness to me.” A woman left 
her two attorneys each a gift “as an expression of appre- 
ciation for services rendered in assisting in settling up my 
husband’s estate”; to her physician, “as an expression of 
gratitude for the services he has rendered me as a family 
physician, since he has always refused to render a bill”; 
to a cousin’s son “for his constant attention to me through 
many years.” 

In wills there are many, many other gifts “as a token 
of love and esteem,” as ‘“‘a token of my esteem and appre- 
ciation of his friendship,” “in recognition of his loving 
kindness to my sister,” “as a token of my affection,” “as 
a token of my esteem and friendship for him,” “as a token 
of my appreciation of many kindnesses she has shown my 
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daughter,” “in recognition of her kindness to me,” “as an 
evidence of my appreciation of her loyalty and efficient 
services as my secretary,” “to Dr. in appreciation of 
his many kindnesses to me.” 

All this suffices, to be sure, to show that it is not un- 
common or unmanly or unwomanly to leave in one’s will 
such expressions of appreciation, gratitude, and affection. 
Some such assurance of the manliness of genuine sentiment 
and emotion needs to be given; for the atmosphere in which 
modern wills are prepared is conducive to colorlessness. 
When a will is opened and read to the family and friends 
and later spread upon the public records for the perusal 
of the world, these very expressions may convert a formi- 
dable document into a warm-hearted last message of appre- 
ciation, gratitude, and affection to family and friends. 


NAMESAKES 


Closely akin to heirlooms and sentimental gifts are gifts 
as memorials to the testator himself. First among such 
gifts are those to namesakes. Testators appreciate other 
people naming their babies for them. One testatrix gave 
five thousand dollars to her great-nephew in consideration 
of his having been named for ‘my dear husband,” and 
another made a gift to any daughter of her nephew who 
should bear the family name. 

A testator, who had daughters but no sons, left a pro- 
vision that “should either or both of my said daughters 
have lawful issue a son who shall arrive at the age of 
twenty-one years and be possessed of sound mind and ordi- 
nary intelligence, of which fact my trustees shall be sole 
judges, and such son or sons shall before arriving at the 
age of twenty-one years have legally assumed, to retain 
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in good faith, as a family name the surname of , such 
son or sons shall, upon arriving at the age of twenty-one 
years, receive and my said trustees shall pay to them the 
Sua Ol oO —. 7. 


Ornuer Girrs as MremoriAts 


Not always do gifts memorial of the testator take the 
form of gifts to namesakes or godchildren. A father di- 
rected that each of his children should have one article 
of personal jewelry, to be selected by each of them from 
the articles of jewelry owned by him at the time of his 
death. This enabled each child to select his own memorial 
of his father. Another gave money to his friends “for the 
purchase of suitable mementos in my memory.” This latter 
seems a rather cold way of responding to such a generous 
impulse, for a gift of money cannot convey the personality 
of the testator as something more intimately associated 
with him would do. 


Girts or Lanp 


Leaving sentimental gifts and taking up those that are 
to be considered for their intrinsic value, one may consider 
first gifts of land. We are not interested here in the differ- 
ent estates in land one may give by will—estates in fee, 
life estates, estates for years—we are concerned here only 
with gifts of land from the testator’s, not the lawyer’s, point 
of view. One thing the testator must make sure of is that 
the land is described definitely enough to leave no uncer- 
tainty as to what land is meant. The surest way, of course, 
is to describe the land in a will with all the particularity 
with which it is described in a deed; but this is seldom 
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done and rarely needs to be done. An aid to the descrip- 
tion is a reference to the book and page in which the deed 
is recorded; but the testator seldom has this information 
at hand when he is preparing his will. 

If the land is in a town or city it may be described 
sufficiently by street and number, as “I devise to my 
house and lot known as No. ; Street, City of 
.’ If it is part of a sub-division it is sufficient to give 
the number of the lot according to a certain plat. If it is 
farm land and has a name it is sufficient to state the name 
of the farm and the approximate number of acres, as “I de- 
vise to »my farm in Township, County, 
known as ,and containing acres, more or less”; 
“I give and devise to my beloved wife ,»my homestead 
at ,and the farm lands connected therewith including 
therein a farm known as situated at , the 
property situate near the railroad station, and the 
property lying west of the road and south of the 
road”; “I give and devise to my beloved wife my home 
and farm near , consisting of acres, in section 
, Township , Range ; County, known 
as ——.” 

Among the statements that find their way into the de- 
scription of gifts of land are the name of the place, the 
acreage, the name of the street on which it is located, the 
side of the street on which it is located, by whom it was 
conveyed to the testator, by whom it was occupied at the 
time the will was made, what it is used for, its area in 
square feet, the square number, lot number, section number, 
street number. The lawyer can describe the land. properly ; 
the layman need only be reminded that he must give his 
lawyer such information as will enable him to describe it 
adequately. 
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Girts or Monry 


Most outright gifts, other than land and household fur- 
niture and personal effects, are in money. As a rule the 
executor is expected to convert other personal property 
into cash and to deliver the cash to the beneficiary. 

It is well usually to make the gift of cash “or its equiva- 
lent”—as “I bequeath to » $—, in cash or its equiva- 
lent.”” The advantage of this is that it may save the es- 
tate loss in time of business depression. Suppose a gift 
of ten thousand dollars in cash is made during a time of 
business depression. The estate, let us say, has plenty of 
stocks and bonds to pay all debts and legacies, but all 
securities are selling below par. To sell them is to take 
a distinct loss. In such a time the executor, especially if 
it be a trust company or bank, may borrow money on the 
stocks or bonds with which to pay off the debt. If it has 
the authority also to deliver stocks and bonds at their 
market value to the beneficiaries in place of cash it may 
prevent sales at a sacrifice on the open market. 

One testator said, “I give and bequeath unto my daugh- 
ter the sum of $—, ecither in cash or at the option of 
my executors, in securities which may be of that value at 
the time of my decease, in the opinion of my executors, 
to be selected by my executors out of the investments which 
may constitute my estate, so that the selection of such se- 
curities by my executors shall be final and conclusive.” 
“TI give and bequeath to my said daughter and my 
said son , the sum of $—each, which sums shall be 
paid to them in securities, preferably bonds.” Instead of 
leaving the selection of the property to the executor the 
testator may leave it to the beneficiary thus: “I give and 
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bequeath to my wife, the sum of $— in cash, or securi- 
tics or real estate of the value of $—, belonging to my 
estate as she may select.” Or “I give and bequeath to my 
mother the sum of $— either in cash or in securities pay- 
ing not less than five per cent, per annum, to be selected 
by her.” Or, “I give and bequeath unto my daughter ; 
the sum of $— absolutely in any of the securities form- 
ing a part of my estate.” 

Sometimes the testator makes a gift of money but di- 
rects that it be paid out of a certain fund. “I bequeath 
to $— payable out of the proceeds of my insur- 
ance policy No. »in the Insurance Company”; 
“T bequeath to $— payable out of a certain note 
for $— that owes me”; “I bequeath to $— 
payable out of my bonds in Company.” These are all 
known as demonstrative legacies; the testator is demon- 
strating how he means the legacy to be met. 

The gencral rule is that, if the fund out of which it is 
to be paid should fail, the legacy would nevertheless be 
paid out of the general assets of the estate. Where this is 
so there seems not to be much advantage in making a 
legacy demonstrative. It may serve as a guide to the execu- 
tor in realizing upon the assets of the estate. The follow- 
ing is a demonstrative legacy: “I bequeath the sum of 
$— to be paid out of the proceeds of a sale of a suffi- 
cient part of the sum of $— of United States bonds 
on this day standing in my name; providing always that, if 
at the time of my death, there shall not be any or not be 
sufficient amount of such bonds belonging to me to pro- 
vide for payment of said legacy of $—, I direct that the 
whole or the deficient part of the same shall be made good 
and paid out of my residuary personal estate.” 

It is not unusual for the testator to leave some instruc- 
tions about the time of payment of a legacy. If the will 
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is silent, legacies are paid at the time of the final settle- 
ment of the estate, which, for practical purposes, is one 
year from the date of qualification. But there may be some 
good reason why they should be paid earlier or later, or 
why they should be paid in installments. Sometimes the 
executor is directed to pay the legacy, say, within six 
months after the testator’s death, in which case he must 
either ignore the instruction or take the risk of the estate 
being insolvent. Usually, however, the testator is well enough 
acquainted with the estate to be reasonably safe in antici- 
pating the payment. If there is any reason why the legatees 
should not receive all of the legacy at one time, the testator 
may direct that it be paid in installments beginning at a 
certain time or that it be paid at such time and in such 
installments as the executor may think best. There should 
be some limit, perhaps, within which the executor must 
make the final payment. 


GiFrts oF Stocks AND Bonps 


Another class of property embraced in outright gifts 
deserving special mention is stocks and bonds. A testator 
bequeaths so many shares of stock in a company. He has 
in mind, of course, the stock that he then owns. Later he 
disposes of that stock. Does the gift fail? If he had de- 
scribed the stock by giving the number or other descrip- 
tion of certain certificates, the gift would probably fail. 
If he had simply said so many shares of stock, the executor 
might have to go out into the open market and buy stock 
to satisfy the gift. If no such stock were then to be had 
the gift would probably fail. The same would apply to 
bonds. The testator should certainly have in mind that he 
may dispose of the stocks in his lifetime or that they may 
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become more or less valuable between the dates of his will 
and his death. 

If the testator intends that the legatee shall get the equiv- 
alent in value of the stock or bond, in case delivery in kind 
is not feasible, he may either have the market value paid 
in money or he may direct the executor to buy the securi- 
ties on the market. In the former case he might say, “If 
at the time of my death there should not be in my posses- 
sion any one or more of the bonds hereinafter described 
, then it is my direction that be paid from the 
general funds of my estate the amount of their market 
value at the time of my decease”; if the latter, “If the 
stocks and bonds bequeathed specially herein are not in 
my possession at the time of my decease, then I direct my 
executors to purchase with the general funds of my estate 
stocks and bonds to make up the deficiency of any such 
legacy and to purchase those of similar kind and value if 
they cannot purchase stocks and bonds of the same kind.” 

Or, the testator may simply give the legatee all of the 
stock owned by him in a certain company. “I give and 
bequeath to my son all the stock owned by me in the 
Telephone Company, in Lighting Company, the 
Oil Company and the Roller-Bearing Company.” 
If he has not possession of any of these stocks at the time 
of his death the gift will probably fail pro tanto. In the 
next paragraph of the will from which we are quoting 
the testator says, “I give to my son-in-law ten thou- 
sand dollars par value of the Motor Corporation, seven 
per cent. debenture capital stock.” If he had disposed of 
that stock and if such stock were still on the market his 
executor might be required to go into the market and 
purchase the stock. 

Sometimes, especially in the case of close corporations, 
the testator has in mind the control of the corporation 
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quite as much as the value of the stock. Within reasonable 
limits he may control the sale of the stock. Thus one testa- 
tor says, “It is my desire, and I expressly provide, that 
shares of stock of the Company bequeathed to any 
beneficiary of this will shall not be offered for sale or sold 
on the market for a period of five years following my 
decease, unless such sale is made with the consent of my 
executors, and in distributing said stock to the beneficia- 
ries my executors may exact such pledge or agreement as 
they think necessary from the beneficiaries to carry this 
provision of my will into effect.” 

With all these possibilities of uncertainties and mis- 
understandings arising in connection with gifts of stocks 
and bonds, the testator should by all means make clear 
what he really does intend—whether the legatee is to receive 
the stock or its value in any event, or whether he is to 
receive it only if the testator owns it at the time of his 
death; or whether the beneficiary is to have the option 
of taking either stock or bonds or their cash value. 


INTEREST ON BEQUESTS 


It is advisable, in some instances, to state whether or 
not interest is to be paid on bequests. This is true in the 
case of complicated estates that may require unusual time 
for settlement, or in the case of large bequests interest on 
which would be considerable. One testator left a hundred 
thousand dollars to his nephew saying, “I further direct 
that this bequest of one hundred thousand dollars in favor 
of my nephew , draw interest at the rate of five per 
cent. per annum from the date of my death; and that all 
payments made by the trustee on account of such bequests 
shall be applied first to the payment or reduction of un- 
paid accrued interest.” 
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These are only a few of the practical, not legal, points 
about outright gifts that the testator should have in mind 
when he is making his will. Lawyers are interested in the 
different kinds of legacies and devisees one may make, and 
into this field we do not venture; testators are interested 
chiefly in having assurance that the property they desire 
to give shall be delivered or conveyed to the one they in- 
tend to have it. This chapter discusses some of the common- 
est questions that arise in the passing of property direct 
from the estate to the beneficiary. 


CHAPTER XI 
GIFTS TO CHARITY 


If one is inclined to be cynical, it will make him less 
so to read the provisions for charity in the wills that men 
make. It is refreshing and reassuring to note the care with 
which they work out their gifts to and for objects of 
charity. 

Of the wills we have analyzed, one-third contain gifts 
to charity varying in amount from a few dollars to many 
millions, varying in method from an outright gift with- 
out conditions to elaborate provisions for trusts and spe- 
cial corporations. 


EXPLANATIONS ABOUT CHARITY 


Also, let it be understood, because one makes no gift 
to charity in his will does not mean that he is not chari- 
tably inclined. It may be that during his lifetime he did 
more than his share. Some men make all their gifts to 
charity during their lifetime and leave all their estates 
to their families, expecting or enjoining them to continue 
in generosity. Some give little during their lifetime but 
are generous in their wills. Most men, perhaps, continue in 
their wills their habit of a lifetime, according to which 
they remain to the last either generous or otherwise as re- 
gards charity. 

Mr. John J. Mitchell, the Chicago banker, stated in his 
will that in life he and his wife had given liberally to various 
charities and that he left the administration of his fortune 


to his heirs—their five children. 
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Another testator said, “Acting upon a judgment delib- 
erately formed, based upon observation of the inexpediency 
of testamentary bequests to religious and charitable objects 
and believing it better to give liberally during one’s life- 
time to such objects, I make no bequests of that character, 
feeling assured that my daughters, and I hope their chil- 
dren also, will give liberally in proportion to their means 
to all religious, humane, and benevolent causes.” 

Another testator said, “In this my will I have made 
no bequests, except as provided in articles : , and 
, to religious, charitable or educational institutions for 
the reason that heretofore at different times and in various 
ways, I have made donations, gifts, and provisions which 
seem to me liberal in view of the limits of my fortune. If 
later it seems to me appropriate to increase the amount of 
gifts already made or to make other gifts or provisions, 
I will take such action during my lifetime.” 


Lrecat Limirs Uron Girtrs to CHARITY 


One may not distribute his estate among charitable ob- 
jects without considering the laws of his State with regard 
to gifts by will to charity. The constitution of Mississippi, 
for example, makes all testamentary gifts of real estate 
or money raised by the sale of real estate for charitable 
purposes and every testamentary gift of personal prop- 
erty given to any religious or ecclesiastical society or any 
religious denomination or association, either for its own 
purposes or in trust for general charity, void. (Constitu- 
tion, 1890, Section 269). The Supreme Court of that State, 
construing this strange and unnatural provision, said, 
“Manifestly, the purpose of the Constitution is to prevent 
one who will not be charitable at his own expense from 


- 
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being so at the expense of his heirs at law. One may yet 
sell that he hath and give to the poor, but he may not 
keep his grip on his estate until death relaxes his grasp, 
and then, at the expense of wife and child, devote it to re- 
ligious uses.” (Blackbourn vs. Tucker, 72 Miss. 735; see 
Zollmann on Charities, pages 45 and 46). 

In some States a gift to charity in a will made within 
a month of the testator’s death is invalid. In others the 
gift of more than a certain percentage of one’s estate to 
charity is invalid as to the excess. In New York the limit 
is one-half, and only recently several large gifts to char- 
ity have been reduced to bring them within the legal limit. 
No attempt is made here to state the legal limitations upon 
gifts by will to charity, but rather to warn laymen against 
attempting to make gifts to charity without the advice 
of a lawyer acquainted with the laws of their State. 


Morive or Girt 


Sometimes, too, a testator expresses the motive that actu- 
ates him in making gifts to charity. The following is from 
a will in which large gifts to charity are made: “My pur- 
pose is to endow and dedicate to humanity a home for 
indigent old women who otherwise would be forced to spend 
their declining years in want and misery. This purpose 
I have cherished for many years. I have been fortunate in 
that from a boyhood of poverty I have attained to consid- 
erable wealth. My wife is dead. My only living child has 
been and must be sorely afflicted physically with no need 
for anything save the means of his physical comfort and 
providing for him kindly attention, and these I have herein 
secured to him. My granddaughter is given by this will all 
that I consider should be the portion of any girl or woman, 
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and should she leave issue, it is provided for. At the same 
time, I have amply provided for her mother with whom 
she lives. I feel that and County, where I have 
lived the greater part of my life, and which has been the 
scene of my activities and success deserve the generous 
disposition I hold for them. The details of working out the 
greatest good for the greatest number along the lines herein 
set out is left to those entrusted with the management and 
direction of the Home.” 

Here is another: “While not endorsing fully the views 
of Mr. Andrew Carnegie in his Gospel of Wealth to the 
effect that, if one dies with a fortune, he dies disgraced, 
I do believe that a man who is allowed to live to the age of 
sixty, or perhaps between fifty and sixty, according to 
how active he has been in his work, and has accumulated 
a fortune, does not fully appreciate the value and duty of 
such an accumulation if he does not administer upon his 
estate during life. As I have followed this idea and have 
retained out of my estate barely enough to produce income 
sufficient to meet my expenses including my yearly chari- 
ties, I hereby give, devise and bequeath to the Trust 
Company .. . all the rest, residue and remainder of my 
remaining estate, both real and personal, of whatever na- 
ture and wherever situate, to have and to hold in trust.” 
Then follow trusts for the relief of sickness, suffering 
and distress, the care of young children and the helpless 
and afflicted. The same testator stated that he believes it 
is every man’s duty to prevent his blood kin from becom- 
ing a charge on the State and a burden to society, and 
for that reason requests his trustees to give preference in 
their distribution to any members of his or his wife’s fam- 
ily. He warns his trustees so to administer his charity as 
not to take from the beneficiaries their incentive to self- 
support or make them pensioners upon the bounty of others. 
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Lrecau Mranine or Cuaritry 


Without entering a discussion of the legal or technical 
meaning of charity, we must, nevertheless, give the reader 
some general idea of charity with reference to charitable 
gifts in wills. There is a wide difference between the mean- 
ing of charity as the word is used in ordinary conversation 
and as used in the law of wills and in tax returns. An 
illustration will suffice to make the difference clear. You 
hand out a pittance to a beggar or give a substantial sum 
to an unfortunate friend. Either of these would be con- 
sidered a gift to or for charity. But not so in the eye of 
the law or the tax collector. To be a gift to charity, it 
must be one to an organization—corporation, association 
or group devoted to objects of charity. You give ten dol- 
lars to the blind man who sits at the entrance to your busi- 
ness house. Legally that is not a gift to charity. You give 
ten dollars to the Associated Charities which in turn gives 
the same identical ten dollar bill to the same blind man, 
sitting at the entrance to your business house. Legally your 
gift is one to charity, for it is to an association and not 
an individual. This distinction is pertinent here because we 
are limiting our discussion in this chapter to charitable 
organizations, which include churches, schools, orphanages, 
hospitals, and all other educational, recreational, religious, 
and social welfare organizations. 


Cuaritirs CAPABLE OF ReEcEIVING GIFTS 


It would be impossible and, though possible, quite use- 
less to enumerate all the charities to which men and women 
make gifts in their wills. Any corporation or association or 
group devoted to the promotion of religious, social, educa- 
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tional, scientific or recreational enterprises, not conducted 
for a profit, may receive gifts by will. In this sense every 
church is a charitable organization. Every village and town, 
much more every city, abounds in charitable organizations, 
capable of receiving gifts by will for the objects of the 
organization. 

The following are only a few of the organizations most 
frequently remembered in wills: churches, rescue homes, 
hospitals, Young Men’s and Young Women’s Christian As- 
sociations, schools, colleges, universities, seminaries, muse- 
ums, orchestral associations, orphanages, libraries, associ- 
ated charities, old women’s and old men’s homes, Boy and 
Girl Scouts, temperance organizations, community trusts 
or Foundations. 

The Charity Organization Society of New York has 
recently published a welfare directory of seven hundred 
pages, similar in shape and size to the social register, in 
which are listed the name, location, and other information 
about four hundred and thirty-nine organizations engaged 
in family welfare work; three hundred and eighty in child 
welfare; eighteen hundred and forty one, including 
churches, with recreation, education, and neighborhood 
facilities; fifteen hundred and eighty-seven with the safe- 
guarding of health, ranging all the way from anti-rabies 
clinics to “Home for Old French Ladies.” In addition to 
all these there are two hundred and eighty national health 
and other welfare organizations that have their headquar- 
ters in New York City. Every one of the organizations listed 
in this directory is a charity organization in the sense of 
being capable of accepting a gift by will. 

While one testator will select a single charity and con- 
centrate his efforts upon that,—pouring his hundreds of 
thousands or even millions into the establishment, mainte- 
nance and endowment of that charity, as a college; another 
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equally charitably inclined will distribute his gifts among 
a multitude of objects, many of them unrelated to one an- 
other. The two Duke brothers, James B. and Benjamin N., 
are cases in point. Mr. James B. Duke concentrated largely, 
but by no means wholly, upon Duke University at Durham, 
North Carolina, his ancestral home, and by living trust 
and will left millions of dollars for the building, equipment, 
and endowment of that great Southern institution. Mr. 
Benjamin N. Duke, on the other hand, is distributing his 
fortune no less generously among a multitude of unrelated 
objects. Nothing is to be gained by discussing which is 
the preferable method; that depends upon the facts and 
circumstances of each case. 

One testatrix divided her gifts to charity among ike 
Old Ladies’ Home, Protestant Orphan Asylum, B. P. O. E. 
Hospital for Children, Training School for Nurses, 
Woman’s Hospital, Hebrew Home for the Aged Disabled, 
Home of Benevolence, Sheltering Arms Society, Col- 
lege, Sanitorium, and Roman Catholic Orphan Asylum. 

Another distributed his charitable gifts among the Char- 
ity Organization Society, the Fund for Ministers, the Char- 
itable Society in , the Humane Society, the Children’s 
Aid Society Corporations, the Institute for the Blind, the 
Missionary Society of , the Good Will Club, the Pub- 
lic Library, the Hospital, the Orphan Asylum, the Congre- 
gational Home Missionary Union. 

Still a third remembered in his will the following differ- 
Methodist Episcopal Church, 
College, Theological Depart- 
ment of University, University, College, 
College, College, College, College, 
Woman’s Home Missionary Society of the Conference of 
the M. E. Church of , International Committee of the 
Nevers AY. M.-C.:A. of , American Bible Society, 


ent charities: 
Provident Association, 
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Friendless, Children’s Home Society, Board of Conference 
Claimants of the M. E. Church, Federal Council of 
Churches in Christ in America, Sunshine Mission of ; 
Children’s Aid Society of the City of , Children’s Hos- 
pital, Seminary, Board of Foreign Missions of the 
M. E. Church, College at Singapore in Malaysia, 
Institute for Boys of the M. E. Church, Y. M. C. A. of 
, and a pension fund for employees. In the last men- 
tioned will there were over thirty different charities men- 
tioned. 

It is splendid that men may organize to serve their 
fellow men; it is equally splendid that such organizations 
may receive gifts by will for doing the good for which 
they were created. 

One is not limited merely to naming the charity he 
would remember in his will; he may go a step further and 
specify the object within that charity for which he wishes 
his gift used, and sometimes it becomes quite desirable for 
him so to specify. 

One makes a gift by will to a college. For what is it to 
be used? If the gift is to the college outright, the board 
of trustees may use it as it pleases—for running expenses, 
for buildings and permanent improvement, for scholar- 
ships, for endowment or for any one or more of a multi- 
tude of objects for which a college needs money. 

Is it a gift to a church? The church, too, may use a gift 
for running expenses, for buildings, for benevolences, for 
missions, for educational work, for social service or for 
endowment. 

It becomes important, therefore, for one who has any 
preferences as to the use of his gift to express them clearly. 
He should state, furthermore, whether he means his ex- 
pressed preference to be a condition to his gift or merely 
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an expression of his desires. One makes a gift to a college 
and expresses the desire that it be used for the erection 
of a library building. Does he mean to limit the use of 
his gift? Suppose someone else has already provided a 
library building, does he mean that his gift shall revert 
to his heirs, or that it may be used for some other college 
purpose? 

It is the testator’s privilege to make his gift conditional 
or not, but he owes it to his executor to leave no uncertainty 
about his meaning. A testator left a gift of twenty-five 
thousand dollars to a club and added, “Without in any 
sense limiting the absolute character of this gift, I request 
the board of governors of the club to keep the fund in- 
vested in legal securities and to utilize the income for the 
maintenance of the library of this club. If the club should 
cease to exist, either in its present form or as part of a 
consolidated organization, then it is my opinion that it 
would be an act of fairness on the part of the board of 
governors and members of the club to appropriate this 
fund to some charitable object. And in the event of the 
happening of this contingency, I request them to turn 
over this fund to the Children’s Hospital of . This is 
merely a request, however, and is not binding on the board 
of governors.” 

Here the testator’s desires are made known unmistakably 
but in such a way as not to hamper the club if conditions 
should change. 


IDENTIFYING THE CHARITY 


In the last chapter we emphasized the importance of 
identifying the beneficiary unmistakably. In the case of 
charity this is all the more important, for there are more 
possibilities of uncertainties of identity in connection with 
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the names of charitable organizations than of individuals. 
Some way of determining, with a degree of certainty, what 
individual the testator meant is usually to be found; but 
frequently there is no possibility of clearing of doubt the 
identity of the charity. Courts will go great lengths to 
keep gifts to charity from failing because of uncertainty ; 
but courts can not make wills for men, they can only in- 
terpret them. The time to identify the charity is when 
the will is being prepared, and the one to do it is the testa- 
tor, himself. 

If the charitable organization is a corporation, the full 
corporate name should be used, which the attorney may 
obtain from the office in which the certificate of the corpora- 
tion is recorded. But in most cases the charity is a volun- 
tary, unincorporated association frequently called by dif- 
ferent names. Confusion comes about through similarity of 
names. There are, for example, two Methodist orphanages 
in the same city—one under the Methodist Protestant 
Church and the other under the Methodist Episcopal 
Church. The testator makes a gift to the Methodist Or- 
phanage. If he is a communicant of one or the other branch 
of the Methodist Church, the presumption would be, per- 
haps, that he meant to make his gift to the orphanage of 
his own church. But if he were not a member of that church, 
there might be no circumstance to raise any presumption 
one way or the other, and the heirs and next of kin might 
properly intervene and take the gift that their ancestor 
meant to go to charity. 

One way of identifying such an unincorporated charity 
is to give its exact location—as “to the Hebrew Home for 
the Aged Disabled, at No. —, Street, ; aa 
Another way is to state who is, at the time of the execution 
of the will, head of the organization, as “to the 
tant Orphan Asylum Society, 


Protes- 
Street, between 
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and Streets, of which Mrs. 
dent.” 

We need not undertake to give the legal name of any 
charities, for any list would be hopelessly incomplete; but 
we do urge that no layman undertake to make a gift by 
will to charity without first consulting an attorney, and 
that no attorney submit a will for execution until the names 
of the charitable organizations mentioned in it are definitely 
ascertained. It is said that a man of large means took his 
pastor and his attorney to his summer home in the moun- 
tains for the week-end and, after reaching their destina- 
tion, announced to them that he meant to make his will 
and leave his estate to several institutions of the church 
of which he was a member. Neither the pastor nor the at- 
torney knew the legal names of the institutions that were 
to be beneficiaries of the will. The attorney returned to the 
city to secure the necessary information preparatory to a 
later conference about the will. But before the will was 
ever completed, the client died intestate and the institu- 
tions lost his intended benefactions. 


was formerly presi- 


Community Trusts 


In order to prevent such failure of gifts to charity be- 
cause of uncertainty of beneficiaries, as well as* to give 
someone authority to exercise discretion in the administra- 
tion and distribution of gifts, community trusts or founda- 
tions have come into favor within the past fourteen years, 
since the first foundation was created in Cleveland, Ohio, 
in 1914. 

Foundations have come into being in one of three ways: 
In some cases the board of directors of a single trust com- 
pany or bank has adopted resolutions agreeing to accept 
and administer gifts by will and otherwise for community 


160 WILLS 


objects and to distribute the funds in accordance with the 
instructions of a distributing committee chosen in such a 
way as to insure impartiality among different community 
objects. 

A second way is that several or all of the trust compa- 
nies or banks of a community unite in adopting similar 
resolutions, each agreeing to accept and administer the 
gifts it receives and to turn the funds over or distribute 
them according to the orders of a single distributing com- 
mittee. 

A third but infrequent way is to create a special cor- 
poration and name one or more trust companies or banks 
fiscal agent. 

One making a gift to a community trust or foundation 
may designate the object for which he wishes it to be used, 
but he must make the gift with the understanding that the 
distributing committee may deflect it from the designated 
object if that object fail or it seems to the distributing 
committee necessary to use it for some other object or pur- 
pose. Or one may make an undesignated gift to the com- 
munity trust and leave to the discretion of the distributing 
committee the use of the fund as it thinks best. 

About sixty of the leading cities in the country have 
community trusts. In these cities a testator desiring to 
leave a gift to his community can do no better than make 
use of its foundation. 

The following is the form of gift to foundations found 
in some of the modern wills: “All the rest and residue of 
my estate, in case there shall be a residue remaining, I 
direct my executor to pay over to the - Foundation 
created by the Trust Company under a deed of trust, 
to be held by said Foundation and the income used to 
assist worthy young men and women to secure an educa- 
tion or to secure a start in life.” 
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“T hereby give, devise, and bequeath said sum of $— 
for charitable purposes to the Trust Company, a cor- 
poration, in trust as a charitable donation for the fund 
known as the ‘Permanent Community Trust Fund’ created 
by a resolution adopted by the Board of Directors of said 
Trust Company, a corporation of , on the day of 
19—, providing for a community charitable trust des- 
ignated in said resolution as ‘The Permanent Community 
Drust Fund.’ ” 

“T direct that this bequest be transferred, assigned, con- 
veyed and delivered to the Trust Company, a corpora- 
tion of , the same to become a part of said Permanent 
Community Trust Fund, and be merged, consolidated, con- 
trolled, administered, disbursed, and distributed in all re- 
spects as provided in said resolution, which resolution was 
duly filed for record in the office of the County Clerk of 
County, , on the day of 19—, which 
said resolution herein referred to is hereby made a part 
hereof with like effect as if the same were set forth in 
full.”’ 

A testator gave his residuary estate, after a certain life 
estate, to “‘ Trust Company, of , in trust for the 
Foundation, as established by resolution severally 
adopted by the Trust Company, Trust Com- 
pany, Trust Company, and Trust Company, on 
the day of 19—.” 

A testator residing in one of the Southern cities left 
his residuary estate to “the Community Fund, one- 
half as a memorial to my wife , and one-half as a 
memorial to my parents and . If there is no com- 
munity Foundation I desire that one be organized, pat- 
terned after the one in operation in Cleveland, Ohio, or 
the one in the City of New York. A portion of this fund 
to be set aside for deserving young men and young women 


162 WILLS 


in the City of who desire an education, the amount 
to be left to the discretion of my said trustees. The money 
to be loaned to such of them as may be selected by said 
trustees at the lowest rate of interest prevailing in 
at the time, and the date of maturity of these notes to be 
left to the discretion of my said trustees.” 

These four gifts to foundations illustrate several points 
about community trusts, some of which will be of more in- 
terest to the lawyer than to the layman—namely, designated 
and undesignated gifts, single and multiple trusteeships, 
‘incorporation by reference” to the resolution creating the 
foundation, discretionary powers in the trustee and the dis- 
tributing committee. 

The evolution of the community trust idea is to be noted 
in the religious foundations created to receive and adminis- 
ter gifts to and for the objects of particular religious de- 
nominations, and educational, recreational and _ scientific 
foundations created by civic clubs and Boy Scout organiza- 
tions and the like. The Medical Society of North Carolina, 
for instance, has recently established the North Carolina 
Medical Foundation for the promotion of medical instruc- 
tion in that State. These are all local organizations, the de- 
tails of which will be best known by the attorney preparing 
the will. 


Property GivEN To CHARITY 


In selecting the property to be given to charity and the 
terms of the gift, many alternatives offer themselves. Occa- 
sionally a testator gives a specific piece of property—a lot 
or an acreage of land or certain shares of stock or certain 
bonds. But more frequently he gives a certain amount in 
cash or its equivalent. Many testators, however, are in a 
quandary because they do not know what the size of their 
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estate or the needs of their family will be at the time of their 
death. Some testators—particularly those who during their 
lifetime have been tithing their income for charitable pur- 
poses—solve the problem by leaving a tenth of their residu- 
ary estate, whatever it may be, to charity. 

Thus one testator says, “After the payment of my just 
debts and funeral expenses and after the payment of the 
above and foregoing legacies, I hereby direct my executor, 
hereinafter named, to set aside one-tenth part of the rest 
and residue of my estate for the following charitable, educa- 
tional, and benevolent purposes, which one-tenth my said 
executor shall disburse as follows:” 

Others—and these embrace those with generous impulses 
but modest means—leave their estate in trust for the sup- 
port of their family and the education of their children and 
direct that, after it has served these purposes, all or a large 
part of the estate be held in trust for or be distributed among 
charities. 

Still others, not wishing so long to postpone their gifts 
to charity and yet wishing to make ample provision for their 
dependents, make what they regard as ample provision for 
them and leave the residue of their estate to charity. The 
uncertainty of the last mentioned arrangement is that the 
estate may so increase or decrease that the residue may be 
very large or very small and thus not be at all what the 
testator would have desired. 

Finally there are those—and they seem to be the ones 
to whom a particular charity is an afterthought—who dis- 
tribute their estates among individuals, either directly or 
in trust, as they really wish it to be divided, and, having 
done that, say that upon certain contingencies—as the death 
of a beneficiary before the testator or the death of a life 
tenant without issue—the estate shall go to charity. A large 
residuary estate was left to a college upon the contingency 
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that the testator’s grandchildren should not be American 
citizens at the time they would be ready to take the estate. 
Their mother married an Englishman; they were born in 
England, they were not American citizens; and the college 
received a handsome addition to its endowment. Despise not 
the contingent gift to charity. The contingency may hap- 
pen, as this one did, and the charity receive a much larger 
amount than it would have received as a direct or immediate 
gift. 


Girts To CuHariry To BE MatcHEepD 


Testators sometimes use their gifts to charity as a means 
of inducing living men to increase their gifts to similar ob- 
jects. That is to say, the dead challenge the living to do 
bigger things for charity. They make gifts by will to be 
matched by the contributions of the living. It is popular 
with large benefactors to make offers of gifts conditioned 
upon the beneficiaries themselves raising certain amounts. 
This keeps the local people from feeling that they are pen- 
sioners at the hands of wealth. 

The following are some instances in which testators have 
challenged beneficiaries by making conditional gifts: “Upon 
the condition that a new church for the use of the congrega- 
tion of the church hereinafter mentioned shall be built and 
completed, either before or after my death or within fifteen 
years thereafter, at a cost of not less than $— (exclusive 
of ground), and upon the further condition that at least 
$— of the cost of such building shall have been actually 
expended from funds other than those obtained by borrow- 
ing, I give and bequeath to the trustees or other proper 
authorities of said Church, the sum of $— in addi- 
tion to the foregoing legacy of $—; upon the condition 
that a new Parish House for the use of said church shall 


GIFTS TO CHARITY 165 


be built and completed before my death or in fifteen years 
thereafter at a cost of not less than $—, and upon the 
further condition that at least $— of the cost of said 
Parish House shall have been actually expended from funds 
other than those obtained by borrowing, I give and bequeath 
to the trustees or the proper authorities of said church the 
sum of $—. All income derived or accrued from these 
funds prior to the performance of the foregoing conditions 
shall pass into the residuum of my estate.” 

“I bequeath to the Hospital of the sum of 
$—, conditioned upon and payable when they build a new 
wing to said hospital.” 

A gift to a city for building and maintaining a Hospital 
“in which there shall be maintained at least one free ward 
for the poor, provided that the City of or the citizens 
thereof voluntarily other than by taxation raise and donate 
an equal amount, to-wit: $— in cash for the same pur- 
poses. Provided that said sum of $— in cash be raised 
by the City of or the citizens thereof within two years 
from the date of my death, and in the event the City of 
or the citizens thereof fail to raise the sum of $— in 
cash for the purposes herein stated within two years from 
the date of my death, then this bequest shall lapse and be- 
come ineffective, and I hereby give, devise and bequeath 
said sum of $— for charitable purposes . . . to the Per- 
manent Community Trust Fund.” 

The following is a form of gift to a Mothers’ Fund to 
care for indigent mothers and their offspring at and during 
the period of child-birth:—‘“If within two years after letters 
testamentary shall be issued upon my estate, cash contribu- 
tions to an amount not less than $— shall have been raised 
within said county to be added to said fund for the same 
purposes and to be held and used, subject to the same con- 
ditions and limitations herein expressed, then in such event 


166 WILLS 


I direct that the said $— be held by my executors as a 
trust fund to be devoted to such objects and purposes and 
to be by my executors paid and turned over at the same 
time said additional sum of not less than $— is likewise 
turned over to the County of » State of , or to such 
bank or banks or other depository or trustee as may be se- 
lected by the persons subscribing such additional funds, in 
trust to invest in safe, interest-bearing securities and pay out 
the income thereof for the aforesaid purposes upon the order 
or requisition of the chairman of the board of county com- 
missioners of said county or of such other officer or person 
as may be selected by the donors of said additional funds. 
But if within said two years such further sums of not less 
than $— shall not have been raised and added to said 
funds, then, in such event this bequest shall lapse and said 
sum of $— with all income and increase thereof shall re- 
vert to and become part of my general estate to be paid 
out and distributed as such.” 

A testator makes a gift to the endowment of a college “on 
condition, however, that the college raise an additional 
fund for endowment purposes, buildings or equipment within 
three years from the date of my decease, which additional 
fund shall equal the market value of said stock at the end 
of said period.” 


Limitinc User or Girt to CHARITY 


Sometimes, too, instead of making a gift upon condition 
that it be matched, the testator makes it upon condition 
that it be used for a certain purpose. A fund of seventy-five 
thousand dollars in stock was left in trust, “the entire net 
income from said stock to be paid the M. E. Church of the 
City of , so long as said church continues in the down- 
town part of said city, giving its service largely to young 
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people many of whom are without permanent homes, upon 
the following further conditions: Approximately one-third 
of said net income shall be used in the support of social 
service work connected with Lodge, one-third of said 
net income shall be devoted to other departments of said 
church, and the remaining one-third of said income shall be 
devoted to the annual benevolences of said church. This be- 
quest of net income from said preferred stock to said church 
is upon the further condition that the church shall secure 
by way of support from its membership annually an amount 
equal to at least double the amount of said net income from 
said preferred stock.” 

No attempt need be made to enumerate all the conditions 
that one may attach to his gift to charity. But the testator 
should understand that he cannot make any conditions that 
are contrary to public policy and that what is contrary to 
public policy is determined by the laws of his State. He 
should not undertake, without the advice of local counsel, 
to attach any conditions to his gift. 


Girts Over 


Coupled with a conditional gift to charity should be a 
provision for the passing of the gift in case the condition 
is not met. If the testator fails to make a gift over to some- 
one or to something else in case the charity or the condition 
in the will fail, any one of several things may happen. The 
gift intended for charity may become a part of the resid- 
uary estate. In the absence of a residuary clause the gift 
may go to one’s heirs and next of kin as if he had died in- 
testate as to that part of the estate. In most cases, perhaps, 
if the matter is called to his attention at the time, the testa- 
tor will have a second or even a third choice of charity to 
which he will have his gift go if his first choice fails. 
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One testator, after having made a large gift for the estab- 
lishment of a charitable institution, added, “I do not want 
this charitable use to fail. If my plans shall be held for 
any reason insufficient or illegal, a court of equity sitting 
in and for the County of shall appoint trustees to 
carry out the purposes set forth herein, action in such re- 
spect to be instituted and maintained by the Trust 
Company as trustee under this will, or, in the event of its 
failure so to do, by a citizen of County.” 

Another aiming to establish an institution said “If, for 
any reason not now contemplated the said corporation, the 
Home, shall not be organized within the time specified, 
to-wit: within the lives of the said and , and the 
survivor of them, then I direct that the portion of my estate 
above provided to be transferred and paid over unto the 
said corporation thus directed to be formed shall be divided 
into equal shares among the charitable institutions set forth 
in the clause of this will.” 

“Tt is my will and intention that none of the various 
legacies herein given for charitable or educational uses shall 
lapse; in case the particular institution to which it is given 
shall fail or cease to administer charity or provide education 
or if the particular charitable use or purpose for which the 
fund is given can be no longer subserved by the funds or in 
the event the State of adequately pensions the persons 
who may be beneficiaries of the charities; in any which 
event I direct that the legacy of the particular charity so 
failing shall be added to and become a part of the trust estate 
herein established for the Hospital. In the event, how- 
ever, the Hospital shall fail or cease to administer 
charity or if the particular use for which this fund is given 
to said Hospital can no longer be subserved by the fund, I 
desire that the fund be devoted to some other kind or similar 
charity, as nearly as may be, it being my desire that the 
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fund herein given shall be perpetually devoted to charities 
organized for the treatment and cure of children. The deci- 
sion of my trustee in respect to the failure of any charity 
or organization named herein to perform the purposes for 
which the fund and the income thereof is herein provided to 
be used shall be final.” 

After distributing his gifts among several charities a 
testator said: “Provided, that if any of said institutions 
shall have ceased to exist or shall be unable to take here- 
under, its share shall be divided among the others in equal 
shares.” 

A testator left a gift to the Daughters of the American 
Revolution “to be used for educational purposes as long as 
said chapter continues in existence as an active organiza- 
tion, and when it ceases so to do, said principal sum of $— 
shall go to the said Town of , to be added to the fund 
hereinafter given to said town for the benefit of the public 
library situated therein.” 

One generous testator asked the Legislature of his State 
to adopt legislation necessary for the State University to 
receive and administer a large gift, but provided that, if 
the Legislature should fail to act within the specified time, 
the estate should be divided into three parts and that two 
parts should go to named members of his family and the 
third part to the City of “in trust to employ such 
portion therof as the common council of said city shall 
think fit to construct and equip a building to contain a 
library, reading rooms, recreation rooms, lecture rooms, 
baths, and other convenient appointments of a clubhouse or 
resort for the use and enjoyment of mechanics, artisans, 
laborers, and other citizens of ; and to hold the residue 
as an endowment fund to be invested and the income thereof 
applied to the support and maintenance of such establish- 
ment and its equipment in such manner as the common 
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council shall provide. It is my desire, in case this gift shall 
ever become operative, that there shall be provided a place 
of resort, recreation, and improvement for the benefit, espe- 
cially and primarily-—though I would exclude none—of the 
citizens of who obtain their livelihood by daily labor 
in whatever occupation. I would have it so planned and con- 
ducted that no laboring man or woman but should feel 
perfectly at home in it, not as a beneficiary of an unpleas- 
ing discrimination, to the end that mental and moral im- 
provement, pleasing manners in social intercourse, and all 
rational recreation and enjoyment might be as entirely 
within the reach of the families of those who may not possess 
wealth as those who do, so far as they may be attained 
by such an establishment.” 


Girts To Cuarity as Mremorias 


Some men erect monuments as memorials to their loved 
ones. Some leave directions in their wills for monuments to 
be erected to themselves. But the memorial that appears to 
be growing in favor is the gift to charity. Apparently the 
most popular memorial of moderate cost is the endowment 
of a free bed in a hospital. It lends itself so easily to memo- 
rial purposes in that it permits the use of a plate on the 
bed or door or elsewhere in the room or ward to show who 
gave it and in whose memory it was given. Then, too, one 
may endow several free beds in one or more hospitals and 
thus memorialize equally and impartially several friends 
and loved ones. 

Another way of memorializing is to leave a gift to a 
church, as for example: “In memory of my father and 
mother and , who for many years were members 
of said church.” 


Another is to establish a scholarship. A testatrix made a 
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gift to a fraternal order of which her brother was a member, 
“that the society may bear him in loving memory.” 

Another said, “Upon the death of said I will and 
_ direct that the principal sum of $—, shall be paid to 
College, of , to establish three scholarships, of $— each, 
to bear the name of » and » respectively, as a 
memorial to my entire family.” 

The most lasting memorial of all is the gift to charity in 
perpetual trust. Instead of making the gift to the charitable 
organization and permitting it to use the gift as it please, 
make it in trust for the organization and let the trustee 
keep it intact forever and pay the income to or for the or- 
ganization. It may be said generally that a gift to charity 
in perpetual trust is permissible. While one cannot leave 
his property in trust for individuals for more than two or 
three generations, he may leave it in trust for a church or 
school or hospital or other charitable organization for ages 
and ages—forever. One testator left a fund to his church, 
“to be held by said church in trust to be invested and the in- 
come therefrom to be used for home missions forever.” 

A very large percentage of testators will leave some gift, 
large or small, to charity, if the matter is called to their 
attention at the time they are making their will. This is 
especially true of those creating trusts for the benefit of 
wife and children to continue throughout their life. Ask a 
man “What do you want done with your estate if all your 
children should die without issue surviving?” and almost 
invariably his answer will be, “I had never thought of that; 
I don’t care what becomes of it then.” Say to him, “You 
might want to leave it to some charity,” and in a majority 
of cases he will respond, “That is a good idea. I don’t want 
to leave it for my distant kin to fight over.” 

The tribute of the late S. Davies Warfield, President of 
the Seaboard Air Line Railway, to his mother, will be re- 
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membered long after the gifts he made shall have been con- 
sumed. It is as follows: “My mother represented to me all 
I really had in life, which I did not entirely realize until 
her death. It was always my desire to be financially able 
to give my mother every comfort in life, which was the main- 
spring of my efforts. All of my life up to the time of her 
death my mother and myself lived together, and I look 
back to the days of my earliest recollection of anything to the 
unselfish devotion of my mother to her children, her Chris- 
tian fortitude and patience through most trying times, to 
her wonderful example to us all, and my worship of her as 
one apart from the world around her. To be with my mother 
was to recognize a supreme influence, indescribable. It is 
to my mother, therefore,—to her memory—I wish to estab- 
lish this memorial—the ‘Anna Emory Warfield Home for 
Aged Women.’” Then follow provisions for the establish- 
ment of the Home. 

This chapter will have served its purpose fully if it stim- 
ulates the thought of its readers about gifts to charity and 
suggests to them some of the practical points that they 
should have in mind in making gifts to charity. On the 
technical points—such as the legal name of the charity, 
the terms and conditions of gifts in trust,—one can safely 
rely only upon the advice of a local attorney who is familiar 
with the laws of his own jurisdiction. 


CHAPTER XII 
GIFTS IN TRUST 


One question that every testator must answer for himself 
is whether he will give all his estate outright to his bene- 
ficiaries or leave some part of it in trust for them. There 
is no rule-of-thumb way of determining this. In some cases 
it should pass direct and immediately to the heirs and next 
of kin, and in other cases it is nothing short of a tragedy 
not to create a trust. The aim of this chapter is not to dis- 
cuss the law of trusts, but rather to help testators answer 
for themselves the questions, Should I leave any of my 
estate in trust? ; if so, how much, what, with whom, for what 
purpose? 


Trusts Nor Atways ADVISABLE 


If one’s estate is so small that the annual income from 
it would be negligible in amount, it would not be advisable 
to set up the machinery of a trust. For beneficiaries that 
are adult and normal, money in hand to spend as they please 
will do more good than money held in trust for them and 
the income doled out in small monthly or quarterly install- 
ments. 

The general entrusting of real estate with inadequate 
powers of sale and conversion is a harm to the community 
as well as a disadvantage to the beneficiaries. It is not un- 
common to find on even the principal streets of old towns and 
cities business houses obsolete, dilapidated, and vacant— 
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To the question, “Why so?” the answer comes, “It is tied up 
in an estate and cannot be sold, and the heirs are not able 
to improve it.” It is quite as proper to leave real estate in 
trust as it is to leave stocks and bonds, but one should clothe 
his trustee with power to sell when good business or good 
service to the beneficiary or the community dictates a sale. 

Attempts to tie up an estate for the benefit of persons 
unborn are usually harmful in their effect. The law permits 
one to tie up his estate during the life of one in being at the 
time of his death and twenty-one years thereafter. One may, 
for example, tie up his estate during the life of his chil- 
dren and of his grandchildren till they are twenty-one. This 
is as far as anybody can go and further than most of them 
should go. A father knows the weaknesses of his own son or 
daughter or son-in-law or daughter-in-law and may be 
justified in protecting his grandchildren against the weak- 
nesses of their own parents until the children are twenty- 
one; but a grandfather cannot see far enough into the 
future to know what is best to do for his unborn grand- 
children after they are grown. 

The leaving of property in trust for the benefit of nor- 
mal men and women is not always good. There is not much 
incentive to a boy to establish a business or profession of 
his own when he knows that, as long as he lives, he will re- 
ceive the income from a trust sufficient to support him in 
comfort and idleness. The young man who succeeds despite 
such a handicap deserves far more credit than the one who 
works his way up from the bottom. Nor is it always advis- 
able to leave a daughter’s portion in trust. It may not be 
conducive to domestic happiness for the wife and husband 
not to be partners in making a livelihood for themselves and 
their children and in creating an estate for their own children. 
It may not be conducive to congeniality or sympathy with 
each other for the wife to feel herself independent of her 
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husband’s earnings, or for her husband to feel no obliga- 
tion to support his wife. 

If the daughter has married during her father’s life- 
time a man who is making a comfortable living for her, the 
father had better, as a rule, leave her share outright so 
that it will become a part of the general estate of herself 
and husband. If she is still unmarried or unbetrothed, so 
that the father has had no way of judging his son-in-law, 
he may preferably leave her part in trust, with discretion 
in the trustee to distribute the principal in whole or in part 
when she should marry one whose industry and economy 
would appear to justify his handling of his wife’s estate. 

It is not wise—certainly not, in a new and rapidly chang- 
ing civilization like ours,—to have anything like a general 
entrusting of property. It would cripple industry, stifle 
initative, and establish parasites in a democratic society. 
But when all have been counted out for whom trusts should 
not be created, there remain a host of men and women and 
children for whom they should be created. Trusts are not 
for wives and mothers and children alone. 


For Wuom Trusts SHOULD BE CREATED 


There are red-blooded, active, normal men for whom 
trusts should be created, or who should, themselves, create 
trusts of what they inherit. There are those who are not 
engaged in gainful occupations. One is not a less patriotic 
or less desirable citizen because he is not building up a 
monetary estate or because he is not making a living in the 
financial sense. He may be doing more good by far than 
the money-makers. The student or artist or scientist or wel- 
fare worker should not hesitate to accept the benefits of a 
trust that will enable him to pursue his literature or art or 
music or service unhampered and unembarrassed by money 


176 WILLS 


matters. Many a business man has smothered the spirit of 
artistic genius in his son by leaving him an estate to manage 
' when he should have left him an income to live on. Many a 
young man has felt obliged to give up a profession in which 
he is interested to take over an estate or to carry on a busi- 
ness in which he is not interested. Parents may be utterly 
selfish in thus forcing their sons to be their successors in 
business when by unshackling their hands they might enable 
them to make a lasting contribution to the common good by 
art or music or literature or social service or some other un- 
remunerative lifework. 

It follows, of course, that most trusts under wills are 
created and should be created for the benefit of those who 
by reason of age or inexperience or other duties need to 
be relieved of the burden of attending to business. Such are 
the wife, the minor child, the blind or otherwise crippled or 
dependent child, the aged parent, the spinster sister, the 
unsuccessful brother. 


Trust oF WIFE 


The testator thinks first, let us say, of his wife. She must 
be provided for as long as she lives, certainly during her 
widowhood. He may figure what she herself is likely to need 
and direct that the trustee shall pay her a certain amount 
monthly or quarterly or semi-annually, paying it out of the 
income if that is sufficient, but paying it in any event, even 
though the principal be encroached upon. This is the equiv- 
alent of an annuity. It serves every purpose if the testator 
can calculate accurately what his wife’s needs will be. But 
it makes no provision for emergencies. Where the wife is 
a woman past middle life and her habits fixed, the invariable 
monthly or quarterly or even annual payment may be 
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advisable. It may be so where she is inclined to be extrava- 
gant or where she is likely to make unreasonable demands 
upon a trustee or where the trust estate is small and is not 
likely to last as long as the wife lives. By providing that she 
shall receive a sum certain each month or quarter or half- 
year, she will know what to count upon, will cut her living 
expenses to fit her income and will have something, if not 
all she would like to have, to live on all her life. It may be 
advisable to limit her strictly where the testator is apprehen- 
sive that his wife may overpersuade the trustee into letting 
her encroach upon the principal too fast. 

But apart from such cases as these, it is advisable, even 
where the wife is to receive a sum certain periodically, to 
provide that the trustee may, under certain conditions— 
such as illness, accident, or other emergency—vary the 
schedule either by anticipating or by postponing pay- 
ments or by increasing payments even though it involve 
encroachment upon the principal. 

Another way to provide for the wife by means of a trust 
is, without stating any amount, to have all the income 
paid to her, whether that be much or little. Such an ar- 
rangement may or may not work well. If the income is 
small, it may not be enough for her comfortable living; if 
large, it may be too much and encourage extravagance. If 
it is likely to be too small, the testator may give the trustee 
power to encroach upon the principal in case of apparent 
necessity; if too large, he may give the trustee power to 
withhold and invest the surplus income. To give the trustee 
the discretionary power of withholding income is to lay it 
open to the charge of niggardliness and stinginess and all 
manner of disservice at the hands of an extravagant or un- 
reasonable wife. 

Where there are children, the payment of all the income 
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from the trust estate to the widow raises several questions. 
Certainly the mother is quite as much interested in the wel- 
fare of her children as the father was, and to let her receive 
all the income for the support of herself and the children and 
the education of the children is only to put her in a position 
to do for herself and them what the husband and father 
would do for them if he were living. The situation is not 
always so simple as that. She may be extravagant. She may 
have no control of her children. She may marry again and 
have children by a second husband. For these reasons, it is 
not always wise to hold the estate as a unit and pay her all 
the income. It may be better, in rare cases, from the begin- 
ning to set up separate trusts for her and for each child 
and to make separate payments for each of them, even 
though the mother as the natural guardian would receive 
and spend the income for the minors. 

The division of the estate into separate trusts for the 
wife and children is advisable where there is a real probabil- 
ity of a remarriage. The testator may well provide that 
so long as the wife shall remain his widow she shall receive all 
the income from the estate for the support of herself and 
the support and education of the children, but that in case 
she shall remarry, a separate trust, equivalent to a child’s 
part, shall be set up for her from which she shall receive 
the income the balance of her life, and the income from the 
remainder of the estate shall be paid to or applied for 
the children. A true husband wants his wife taken care of, 
even though she may marry again, and though she marry a 
man who will not take care of her. But he does not want 
to take care of the second husband, nor does he want to 
take the risk of a second husband over-influencing her to the 
extent of disfurnishing his own children, nor is he concerned 
about the support and education of children by a second 
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Trusts For CHILDREN 


Trusts for the benefit of wives and children are so closely 
associated that it would be both difficult and inadvisable to 
discuss them separately. The head of the home is thinking of 
his wife and children as a unit when he is making provisions 
for them in his will. Yet the needs of the children are dif- 
ferent from those of the wife and for that reason different 
provisions for them must be made. We have in mind now 
minor children more than adults. In fact, a trust for an 
adult son or daughter need not be different from a trust 
for any other adult. In case of minors, it does make a dif- 
ference. 

As stated above, in connection with trusts for the wife, 
the testator may have all the income payable to the wife 
during her life or widowhood, which certainly has the ad- 
vantage of enabling her better to hold the home intact and 
to hold the purse-string of children inclined to be extrava- 
gant or unruly. But suppose it is a case in which the testator 
decides that it is wise to keep the portion of the wife and 
children separate from each other, and the portions of the 
different children separate from one another. In the latter 
case the question arises, Should the child receive a stated sum 
each month or quarter or half-year out of income and/or 
principal; or should it receive all the income, whatever it 
may be, or should it receive only the income necessary for 
its proper maintenance and education? 

Another serious question relates to the date when the 
child should receive the principal of his or her portion of the 
estate—at twenty-one, at twenty-five, or at what age, when 
through school, whenever that may be, when and only when 
he has shown fitness to receive the principal? In determin- 
ing when to close the trust and deliver the estate to the child, 
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should there be any difference between a son and a daughter? 

These are only a very few of the questions that arise when 
one considers trusts for the benefit of his children. 

Generally speaking, it is unwise to state a fixed sum to be 
paid to or for a child each month or periodically—that is, 
unwise if the trustee is without authority to vary the amount. 
This is so because the financial needs of a child are con- 
stantly varying. Expenses of school, clothes, recreation, 
sickness, and other expenses of a similar nature that must 
be met, if the child is to be well served, make a total that is 
never the same two months running. It is not unwise to 
suggest the payment of a stated amount periodically for the 
benefit of a child, and even to state how the amount shall 
be increased as the child grows older—this by way of sug- 
gestion to the trustee—but coupled with this, authority 
should be vested in the trustee to vary the amount as the 
welfare of the child requires. If the testator is not willing 
to give his trustee such wide latitude acting alone, he may 
provide that the trustee shall consult the mother or some 
other named person, if living, before varying the payment. 
But when the trustee is to consult someone else, the testa- 
tor may well make it clear that, after all, the judgment of 
the trustee shall be final. 

It is not wise, as a general thing, to require the trustee 
to use all the income for the child. The testator cannot 
know what the income will be. Estates have been known 
to double and treble under the wise management of the 
trustee. It would be the height of folly to require the trustee 
to use all the income, if the child did not need it; equally it 
would be unwise merely to provide for the child to get the 
benefit of the income without any right to encroach upon 
the principal in case of necessity, for the income might 
prove to be inadequate for the real needs of the child. 

From this it is to be seen that we are clearly of the opinion 
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that, if a trust is to be created for a child, the trustee should 
be clothed with ample authority to do what it regards as 
best for the child. There is no need of creating a trust if the 
testator by his will is to direct the details of the administra- 
tion of the trust. The train dispatcher from his office might 
as well try successfully and safely to run a train by means 
of printed time tables and electric switches without an engi- 
neer or conductor. There must be somebody in the cab of the 
locomotive and somebody in charge of the train to take care 
of passengers when conditions arise that could not be fore- 
seen or be provided for when the train left the terminal. 
Likewise, there must be a trustee in charge of the estate and 
a mother, if she be living, in charge of the person to do 
for the child what turns out to be wise or necessary to be 
done for it as it advances in years and takes on new interests 
and develops new problems. 

One of the practical problems that a trustee must solve 
in administering a trust for a child is to whom to pay the 
income. It is not practicable for the trustee personally to 
supervise every expenditure for the child—to purchase 
clothes, books, medicines, to meet the thousand and one 
expenses that arise in the maintenance of any child. If the 
mother is living and the child is in the home, the trustee 
may safely make the payments to her as the natural guard- 
ian of the person of the child, and let her make or supervise 
the actual expenditures for the child. If the mother is not 
living or is not a proper person to supervise such expendi- 
tures, the trustee may have the court appoint a guardian 
of the person to whom such payments may be made. If the 
child is away at school, the trustee may make arrangement 
with the school authorities to supervise the school expenses— 
tuition, room, board, books, laundry, and the like. 

The testator may leave, and the trustee is not too exact- 
ing in requesting the testator to leave, in his will some state- 
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ment about payments to or for minor beneficiaries. The 
following are some of the expressions found in wills: 

The income is “to be used for such minor’s benefit at said 
executor’s discretion.” 

“My trustee shall pay, expend, use, and apply the net 
income for the maintenance, education, and support of such 
minor nieces and nephews until they shall severally and 
respectively attain the age of twenty-one years.” 

“In the event that any of my aforesaid children shall 
be minors during the term of this trust, then the income 
belonging to such child shall be paid to my said wife or to 
the guardian of the person of such minors during their 
minority to be used for the care, maintenance, and support 
of such child during his or her minority, and after such 
child shall attain majority, such child’s income shall be paid 
to him or her during the remainder of the trust.” 

“During the minority of any child of mine living at my 
decease my trustee shall, as long as my said wife shall be 
living, from time to time, pay to my said wife for or towards 
the maintenance, education or support or otherwise for the 
benefit of such child as much of the net income arising from 
such child’s share, both original and accrued, in the trust 
estate as my said wife shall in writing from time to time 
request, without my said wife’s being obliged to render 
any account of the application thereof and without my 
trustees being in any wise answerable for the application, 
misapplication or non-application of the same by said wife. 
And from and after the decease of my said wife, if she shall 
survive me, otherwise from and after my decease, my trustee 
shall during the minority of any child of mine living at my 
decease apply for the purposes aforesaid so much of the 
net income arising from such child’s share, both original 
and accrued, in the trust estate as it shall deem prudent and 
proper and for such child’s welfare in view of his or her 
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circumstances and station in life. Any and all income aris- 
ing from the share, both original and accrued, in the trust 
estate of any child of mine living at my decease, during 
his or her minority, not paid out or applied under the fore- 
going directions shall be accumulated; and the accumula- 
tion shall be subject to like application and payment and 
so subject shall form part of and follow the destination of 
the principal of the share in the trust estate from which they 
shall have arisen.” 

“In case the net income from said estate becomes payable 
to an infant or to a person under disability, I direct that 
the trustee itself expend such person’s income in whatever 
way it thinks best for his or her support and education in- 
stead of making the payment to the legally appointed guard- 
ian of such person.” 

“‘Whenever my said trustee shall hold any property in 
trust for a minor, it shall use only such part of the income 
thereof for the support, welfare, and education of such 
minor as it shall deem proper and accumulate and add to the 
principal any unused income, but with power later to use 
such accumulations as income.” 

“TI direct that the application of any income to the 
support, maintenance or education of any beneficiary of 
any trust hereinbefore created during the minority of such 
beneficiary may be made by said trustee in such manner as 
it deems best and either directly by said trustee or through 
payments to the guardian of any such beneficiary or to the 
person with whom such beneficiary may reside; and the re- 
ceipt of such guardian or person shall be a full discharge 
of said trustee for all moneys which it may deem best to 
apply to the support, maintenance or education of such 
beneficiaries through payments made to the guardian or 
the person with whom he or she may reside.” 

“Until shall either die or reach the age of twenty- 
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one years, my trustee shall pay over monthly the entire 
net income from the estate to » the mother of 308 
to the legal guardian of to be applied to the support 
and education of or invested and accumulated for 
him. My trustee shall have no responsibility for the applica- 
tion or investment of any income paid by it to either the 
mother or the legal guardian of aa 


AGE For Detivertine Estate to CuILp 


When shall the principal of the estate be delivered to the 
child and the trust terminated? Legally, of course, at twenty- 
one. But it may not be wise to deliver to a child just twenty- 
one his or her part of the estate. He may still be in school. 
We know a case in which a boy attained his majority in the 
midst of a college year. He was not willing simply to leave 
the estate in trust until that session was over or until he had 
graduated. He felt obliged to come home and take charge 
of his estate. He came home, abandoned his college career, 
went into business, suffered reverses, and, after it was too 
late, realized that he had made a mistake in sacrificing his 
schooling to assume responsibility for his estate. 

One can not fix any age at which a child is ready to take 
charge of the estate. One may be ready at twenty-one, an- 
other at twenty-five, another at thirty-five, and another 
never. Several methods have been adopted by testators in 
dealing with this situation. 

One directs that his son’s estate shall be turned over to 
him when he is of age and through school; but this may be 
an incentive to him to quit school. 

Another directs that it be paid over to him at twenty-five 
or at twenty-eight or at thirty. But neither of these ages 
is satisfactory for all cases. 

Another directs that the estate be delivered in install- 
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ments, that between the ages of twenty-one and twenty- 
five he shall receive only the income; at twenty-five, one- 
third of the principal; between twenty-five and_ thirty, 
the income from the remainder; at thirty, one-half of the 
remaining principal; between thirty and thirty-five, the 
income ; and at thirty-five the balance of the principal. The 
advantage of this is that the son may try himself out with- 
out jeopardizing his whole estate. If he should lose the one- 
third he receives at twenty-five, he would have another 
similar portion at thirty, and a third chance at thirty-five. 

The disadvantage is that he has no part of his estate to 
work on or with until he is twenty-five, though he may be 
through school at twenty-one and ready immediately to 
enter his business or profession. Four years of waiting may 
or may not be good for him. Another disadvantage is that 
he is not put wholly upon his own responsibility to sink or 
swim until he is thirty-five, which is rather late in life. He 
knows that he can take big chances with what he receives at 
twenty-five because, if he loses that, he will receive a second 
portion at thirty and another at thirty-five. If he does not 
learn to take care of his estate or to make a living for 
himself by the time he is thirty-five, he is not likely ever to 
do so, and such coddling during the first fourteen years of 
his adult life may pauperize him for the balance of his life. 

Some testators, not being satisfied with any of these ar- 
rangements and yet wanting to protect their sons against 
their own experience and immature judgment on business 
matters, place the responsibility upon the trustee and let it 
distribute the estate as and when it thinks it will be for 
the best interest of the son. The testator, for example, sug- 
gests that his son receive only the income between twenty-one 
and twenty-five, and a third of the principal at twenty-five, 
thirty and thirty-five each, and the income between times, 
but couples with this suggestion definite authority to the 
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trustee, in the exercise of its discretion, to advance to the 
son between the ages of twenty-five and thirty any part or 
even all of the estate remaining in trust if he shall be en- 
gaged in any business or profession for which he shal] need 
additional capital and if he shall have manifested such habits 
of thrift, industry, economy and sobriety as to convince the 
trustee that he will prudently use the principal of his estate. 
Coupled with this is authority to withhold distribution of 
principal even at the ages of twenty-five, thirty and thirty- 
five, if the son shall not have manifested such habits, and to 
continue to hold the estate in trust, however long that may 
be, even for life, until he shall qualify to receive the estate. 
If the son should turn out to be a spendthrift and should 
never qualify, the estate might pass under his will, or, in the 
absence of a will, to his heirs and next of kin. 

This is giving very, very wide latitude to a trustee— 
latitude that will inevitably be abused in some cases sooner 
or later. A dishonest trustee may abuse its discretion to 
perpetuate the trust. An honest trustee may misjudge the 
beneficiary and do him an injustice, either in holding too 
long or in paying over too soon. A son inclined to shift re- 
sponsibility may let the trustee hold the estate and devote 
himself to spending his income in riotous living. 

The question is not whether the last plan is perfect or 
even whether it may be abused; rather the question is 
whether there is any better way of dealing with trusts for 
sons who are minors at the time of the death of the testator. 
As a practical matter, such a trust is not as apt to be abused 
as one would think. If there should be a flagrant abuse of 
discretion the probate court would take a hand and see that 
substantial justice was done the beneficiary. Besides, noth- 
ing sobers one, a trustee not excepted, as much as responsibil- 
ity and authority. The testator must know long and well a 
person or persons before he will give such latitude to him 
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or them under his will; the man or men whom he may select 
will not be such as to abuse his confidence. A testator will 
not give such wide latitude to a trust company or bank 
unless it has a high standing in the community for financial 
stability and moral responsibility. A corporation in the busi- 
ness of administering trusts, with a reputation to sustain, 
always under the white light of court supervision, will be 
slow to risk the loss of its business reputation by the abuse 
or the careless management of such a trust. 


Encovracinc Turirt, Sopriety, Epucation 


Closely associated with ways of determining when to turn 
an estate over to a child is the way of stimulating the child 
even during the period of the trust to strive to be worthy 
to receive his estate when the time comes. While the problem 
of most men is to accumulate an estate sufficient for the 
support and education of their children, that of an in- 
creasing number of men is so to distribute it as not to let 
it become a hindrance to their children. One finds in modern 
wills many provisions to promote economy, thrift, sobriety, 
and other similar good habits. The following is the rather 
elaborate provision of a widowed mother for her only son: 

“When my said son shall arrive at the age of twenty-one 
years, to pay over to him all the accumulated income and 
one-fourth of the principal of my estate, provided my son 
shall have manifested by that time such habits of thrift and 
good judgment that my trustee shall be convinced that he 
will use wisely the portion of the principal of my estate 
paid over to him; but if my son shall not have manifested by 
that time such habits, then I direct my trustee not to pay 
over to him any part of the principal but to pay over to 
him the accumulated income only and to continue to pay 
over to him annually or quarterly or as often as my trustee 
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shall deem best the income until he shall arrive at the age 
of twenty-five years. 

“When my son shall arrive at the age of twenty-five 
years to pay over to him one-third of the then principal of 
my estate and in addition to this pay over to him dis- 
charged of the trust out of the balance of the principal of 
my estate that amount which shall be equal to the amount 
which he shall have accumulated between the ages of twenty- 
one and twenty-five by his own efforts—that is to say, by his 
honest labor and not by speculation—and as to this my 
trustee shall be sole judge; provided, however, that unless 
my trustee shall be convinced that my son at the time he 
shall arrive at the age of twenty-five years shall have ac- 
quired such habits of thrift and manifested such sound 
judgment in business affairs that he will wisely use the estate 
delivered to him, then my trustee shall not pay over to him 
any part of the principal of my estate but shall continue to 
pay him arnually or quarterly or as often as my trustee 
shall think best only the income of my estate. 

‘‘Whea my said son shall arrive at the age of thirty years, 
pay over to him all the balance of my estate—principal and 
accumulated income—discharged of the trust, provided my 
trustee shall be convinced that he has acquired such habits 
of thrift and manifested such sound judgment in business 
affairs that he will wisely use the estate; but if my trustee 
shall not be so convinced of the thrift and good judgment of 
my son, then my trustee shall not pay over to him any part 
of the principal of my estate but shall continue during the 
period of his natural life to pay over to him annually or 
quarterly or as often as my trustee shall deem best the in- 
come of my estate. 

“If my trustee in carrying out the provision set forth in 
the above paragraphs shall continue to hold my estate or 
any part of it in trust during the period of the life of my 
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son, then at the death of my son, leaving issue, my trustee 
shall continue to hold the estate in trust and pay the income 
to or for the benefit of said issue until the youngest of them 
shall be twenty-one years of age and shall then close the 
trust by paying over the principal to the issue, share and 
share alike; and if my son shall die without leaving issue, 
then to close the trust by paying over said fund, principal 
and income, to the board of trustees of College to be 
used by them for the general objects of that institution. 

“In order that my son may not feel aggrieved but may 
understand and sympathize with my motive in leaving my 
estate in trust for him instead of giving it outright to him 
at my death, I state that I am endeavoring to avoid the 
risk of his dissipating his estate by unwise management 
while he is young and his judgment immature, to relieve him 
of the burden of managing a large estate, such as mine is 
and his will be, while he is immature; and leave him free to 
complete his education and decide the business or profes- 
sion most suitable to his taste and aptitude, and all the while 
to make the estate itself serve as an incentive to him to 
develop habits of thrift and acquire, by a gradual instead 
of a sudden imposition of responsibility upon him, a sound 
judgment in business affairs. I would have my son under- 
stand and appreciate that my sole aim in the execution of 
this will has been his highest welfare.” 

Another attempt to stimulate thrift was as follows: “As 
each of my sons shall become twenty-one years of age to 
pay him the sum of $— out of the principal of my estate 
and to continue thereafter to pay him the income from the 
balance of his share of my estate for life or until he shall 
satisfy the following conditions: As soon as he shall have 
earned and saved the amount of $— in some legitimate busi- 
ness or profession and in good faith increased the fund 
paid over to him at the age of twenty-one years by per 
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cent, then pay over to him the balance of his share of my 
estate, to have and to hold, absolutely and in fee; at his 
death, he having failed in the meantime to satisfy the above 
conditions, to pay over the principal and accumulated in- 
come, discharged by the trust, to rd 

The following is from the will of a man of large estate 
who, at his death, had several young children: “To en- 
courage habits of industry, thrift, and economy in my chil- 
dren, I hereby make the following provisions for further 
payments to them after they reach the age of twenty-one 
years: I direct said trustee annually, upon any of my chil- 
dren presenting to it a statement showing to said trustee’s 
satisfaction that he or she has made by individual effort in 
any legitimate business or investment or has saved from 
money, stocks, or bonds owned by him or her any money 
over and above all living expenses to pay to such child out 
of his or her share two dollars for every dollar so made or 
saved; but said trustee is directed to exclude and eliminate 
from annual statement submitted under this provision of 
my will any money made in buying and selling stocks and 
commodities of any kind on margin (commonly known as 
dealing in futures) or earnings, or profits derived from 
speculation of that character; any married daughter may 
avail herself of this provision of my will, and may, in filing 
annual statements as herein required and subject to the 
same restrictions, include therein like earnings and savings, 
over and above expenses, by her husband.” 

To curb a child inclined to dissipation these provisions 
were made in wills: “As each of my children shall arrive at 
the age of thirty years, account with him or her and pay 
over to him or her the principal and any accumulated in- 
come of my estate to which such child shall be entitled. If, 
however, on reaching the age of thirty years any of my 
children shall be wild, extravagant, and incapable of tak- 
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ing care of property, my trustee shall hold his or her share 
in trust until such time as my said child shall prove himself 
or herself worthy and capable of taking care of property, 
paying such child, in the meantime, the income of his or 
her share to an amount sufficient to keep him or her from 
becoming an object of charity and adding the unapplied in- 
come to principal. My trustee shall be judge of such child’s 
worthiness to receive his or her share of the principal.” 

After creating a trust to pay the son a stated amount 
the first of each month a hopeful testator adds, “If at any 
time during the lifetime of my said son he shall of his own 
free will and desire have passed five consecutive years of 
continued sobriety and good behavior and shall establish 
such fact by proof to the satisfaction of said trustee, then 
the latter, namely said trustee, shall declare said trust to be 
at an end and thereafter convey, transfer, and pay over to 
my said son all the trust property and estate then held or 
possessed by it as such trustee and said trust shall there- 
upon be terminated.” 

This drastic provision has been made for a child who 
will not go to college: “If any of my children shall refuse 
to attend college or some such higher educational institution 
as selected by their mother, with the advice and consent of 
my said trustee, no provision is to be made for the support 
of said child or children.” 

Coupled with such limitations upon a child not fitted to 
receive his estate should be a corresponding indulgence to the 
child that is fitted to receive the estate before the age 
fixed in the will. Thus: “If any of my children should show 
exceptional business ability, to encourage such child in every 
proper and lawful manner and in the sound judgment and 
discretion of my said trustee to advance to such child be- 
tween the ages of twenty-one and twenty-five such part of 
his or her share or even all of the same to be employed profit- 
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ably in such business or enterprise as is shown, to the satis- 
faction of my trustee, to be safe.” 


Trusts FoR DAUGHTERS 


In nearly all of the foregoing illustrations from wills 
the testator is making provision for sons and not daughters. 
Yet in the average case the daughter is the cause of more 
solicitude to the father than is the son. The father thinks, 
and rightly so, that if the son is normal, he can take care of 
himself, and that it may be better for him to have respon- 
sibility imposed upon him as soon as his shoulders are able 
to bear it. Not so with his daughter. Her fate in life is 
not so much within her control as her brother’s is. The 
businesses and professions, though open to her, are not yet 
as cordial in their reception to her as they are to him. She is 
still the housewife and the homemaker. Her happiness is 
largely determined by the kind of man she marries. 

If a father had any way of telling whether or not his 
daughter would marry and, if so, what kind of a man her 
husband would be, he would know what kind of provision 
to make for her in his will. If she has already married when 
he makes his will, he does know and can make the proper 
provision. But not so with the minor, unmarried daughter 
still in school or in the period between graduation and 
marriage. What shall he do for her? Evidently inelastic 
provision in his will will not be likely to meet the situation. 
If he should provide that she shall receive a stated amount 
each month as long as she shall live, married or unmarried, 
the amount may be more than she needs or may be less than 
she can live on. If he should provide that she shall receive 
all the income from her share of the trust estate as long as 
she shall live, this, too, may prove too much or too little. 
If he should provide that she receive her portion in install- 
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ments—at, say, twenty-five, thirty and thirty-five—she may 
marry a thrifty man who would make good use of his wife’s 
patrimony in his business or profession, or she may marry a 
thriftless man who would run through the installments as 
fast as she received them and leave her in want during her 
old age. 

Is there any better way than to give wide discretionary 
powers to the trustee and let the daughter, after she is 
of age, measure up to the same standards as the son so long 
as she remains unmarried and let her husband take her 
place, so far as qualifications are concerned, after she mar- 
ries? That is to say, pay her the income in any event be- 
tween twenty-one and twenty-five, say, and, if unmarried 
and engaged in a business or profession that requires addi- 
tional capital, let her have a portion of her principal—a 
third or fourth, say. But after she is married, pay her the 
income only until such time as her husband shall manifest 
such habits of thrift, economy, and sobriety as will con- 
vince the trustee that they will prudently use the principal 
of her part of the estate. This removes the incentive to an 
adventurer to marry a girl for her money; for, after all, he 
may not get it. It enables a trustee to protect a daughter 
against an unfortunate marriage, and also to help her and 
her husband, if it be a fortunate marriage, to get a start 
in some business or profession. It takes away from them the 
feeling that they are independent of each other. 

In a previous chapter we discussed the wisdom of making 
special provision for a family home for the wife and chil- 
dren. Here let us speak in behalf of a home for the daughter. 
The worth-while husband wishes to provide a home for his 
wife and himself, but that cannot always be as they would 
have it. It is only right and proper that the father should 
give his trustee authority to use a portion of his daughter’s 
share of his estate for the building or purchase of a home 
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for his daughter, according to circumstances, either taking 
the title in the trustee and holding the home in the trust 
or making the title direct to the daughter. A home for the 
newly-weds may mean more for their future happiness and 
that of their children than a larger monthly payment out 
of income. A father cannot do better for his daughter than 
to help her to get started right in her own homelife. 


Trusts ror OTHERS 


We are limiting discussion of the terms of trusts largely 
to those for women and children, for they are the ones for 
whom most trusts are created. Many testators, however, 
have other people for whom they prefer to establish trusts 
rather than make direct gifts—mothers, dependent sisters 
and brothers, nieces and nephews, friends. We need not 
attempt to cover the range of trusts for these. 

Only let us say this about trusts for one’s mother or 
other dependent member of his family other than wife or 
child: Instead of setting up a separate trust for the benefit 
of such a one, the testator may have all the income paid 
to his wife and express the desire that she will do whatever 
may be necessary for the comfort of his mother or brother 
or sister or other dependent ones. If the family relations are 
cordial this arrangement is ideal in that it enables the wife 
to do whatever may be necessary under all the circumstances. 
But unless the relations are entirely cordial, it is better to 
set up separate trusts and let the trustee deal direct with 
the beneficiary and not through the widow. On all matters 
relating to the terms of trusts, the testator, knowing what 
he may do, must decide, in the light of his own family and 
estate, what he should do for each of the participants of his 
bounty. 


CHAPTER XIII 


GIFTS FOR SOLE USE AND SPENDTHRIFT 
TRUSTS 


In the preceding chapter we discussed what may be termed 
the normal trust under wills for widows and children and 
other dependents. In this chapter we discuss what, we con- 
sider abnormal trusts—trusts for the sole and separate use 
of a daughter and spendthrift trusts usually, though not 
always, for a son. 


Girts ror SoLte Uss 


It is not uncommon for a father to leave property in 
trust or give it outright to his daughter or widow or niece 
or other kinswoman for her sole and separate use. The 
purpose, of course, is to keep a prodigal husband from 
making away with it. Though expressed differently, as the 
following clauses from wills will indicate, the intent is al- 
ways the same: 

A trust for a niece, “free from any claim or marital rights 
of any husband she may have.” 

“The funds held in trust for and finally paid over to 
my said daughter and my said wife shall constitute for 
them a sole and separate estate, and said funds shall be 
subject to the claims and control of no husband whom they 
may at any time have or take.” 

A testator directs that none of the shares of principal 


and income shall be “subject in any wise to the control of 
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any husband she may have, but for her sole and separate 
use.” 

“As her separate estate exclusive of and free from the 
debts, encumbrances, disposition or control of any husband 
to whom she may be married.” 

“To pay such income into the proper hands of my said 
daughter for her separate and exclusive use and benefit, 
whether married or single, upon her own receipt.” 

“Such applications to be made to the actual personal and 
beneficial use, separate and apart from and free from the 
debts, control, or interference of any husband she may at 
any time have.” 

To a daughter for life, “Each payment to my daughter 
may be made upon her sole and separate receipt, which 
shall be sufficient discharge to my said trustee.” 

“For her sole and separate use, entirely free from any 
right, estate or control of her husband, and her separate 
receipt and acquittance shall be sufficient without the assent 
or joinder of her husband.” 

“Every estate or interest herein given to any female shall 
be for her separate use, independently of any husband.” 

“The trustees are further authorized and directed to 
take such measures as to them shall seem fit and necessary to 
assure to my daughters and granddaughters the strictest 
possession and sole right to the use of the semi-annual dis- 
tribution or payment.” 

But one should not adopt any of the above phrases for 
his own will unless or until he is assured that it will be 
legally effectual in his particular jurisdiction. 


SPENDTHRIFT T'RUSTS 


Closely akin to the provision for keeping property within 
the sole and separate control of the wife or daughter or 
niece is the so-called spendthrift trust. The purpose of the 
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spendthrift trust is to prevent the beneficiary, no matter how 
extravagant or prodigal he may be, from making away 
with the income or the principal of the trust created for his 
benefit. 

Without venturing upon a discussion of the legal aspects 
of spendthrift trusts, we know that in some States there 
are provisions for spendthrift trusts of a limited amount. 
In North Carolina, for example, under a statute that is over 
fifty years old, it is lawful for any person by deed or will to 
convey any property which does not yield at the time of 
the conveyance a clear annual income exceeding five hun- 
dred dollars to any other person in trust to receive and pay 
the profits annually or oftener for the support and mainte- 
nance of any child, grandchild or other relation of the 
grantor, for the life of such child, grandchild or other re- 
lation, with the remainder as the grantor shall provide; and 
the property so conveyed shall not be liable for or subject to 
be seized or taken in any manner for the debts of such child, 
grandchild or other relation whether the same be contracted 
or incurred before or after the grant. Five hundred dollars 
capitalized at five per cent. would be ten thousand dollars, 
which represents the approximate amount which one may 
put into a statutory spendthrift trust in North Carolina. 
It may fairly be presumed that in a State that has a similar 
statute one may not put beyond the reach of his child or 
grandchild’s creditors more than five hundred dollars of 
annual income. In 1871—72, when the law was enacted, five 
hundred dollars per year or forty-one dollars and sixty-six 
cents per month might have been enough to maintain a 
spendthrift child, but at present such an amount is scarcely 
enough to keep body and soul together. 

Most of the spendthrift trusts in wills are much broader 
in scope and much larger in amount than those permitted 
by the North Carolina statute. 


198 WILLS 


Some of the things that beneficiaries of such trusts are 
prohibited from doing are to encumber, sell, transfer, assign, 
dispose of, interfere with, pledge, mortgage, hypothecate, 
alienate, anticipate, affect or impair beneficial and legal 
rights, titles and interest, give, grant, charge the principal 
or income of the trust. This would surely seem to limit the 
application of the trust to the personal use of the bene- 
ficiary. 

More interesting than the things the spendthrift is pro- 
hibited by his father or by the creator of the trust from 
doing or not doing with a trust estate are the devices 
adopted for accomplishing the purpose. The following are 
only a few of them taken from recent wills: 

1. The gift is to be revoked at once if a beneficiary 
attempts to assign or pledge it; 

2. A declaration that the principal and income shall not 
be subject to any claim or demand against the beneficiary 
or subject to any debt or contract or engagement of the 
beneficiary ; 

3. A declaration that no interest of the beneficiary be 
assigned in anticipation of payment or be liable in any way 
for his debts. 

4. If the beneficiary attempt to dispose of income or if 
by reason of bankruptcy or other cause the beneficiary 
cease personally to enjoy the income and it be about to 
pass to someone else, the trust shall cease and the trustee 
shall apply the income for the personal support and main- 
tenance of the beneficiary according to its absolute discre- 
tion ; 

5. A declaration that the trust shall not be subject to 
attachment, garnishment or levy, and that it shall not pass 
to any assignee, trustee or other person or officer under any 
bankrupt or insolvent law; 

6. Direction that payment shall be made to the beneficiary 
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personally and only upon receipt of such person in writing 
and free from the claims of the creditors of the bene- 
ficiary ; 

7. A declaration that the trustee shall not be accountable 
to any person other than the beneficiary directly and person- 
ally. 

Without suggesting that spendthrift trusts are legally 
effectual in the States from which the wills come, one may 
nevertheless state the provisions found in wills from several 
States: 

“Each and every beneficiary under this trust is hereby 
restrained from and is and shall be without right, power, 
and authority to sell, transfer, pledge, mortgage, hypothe- 
cate, alienate, anticipate or in any other manner effect or 
impair his, her or their beneficiary and legal rights, titles, 
interests, claims, and estates in and to the income and/or 
principal of this trust during the entire term hereof, nor 
shall the rights, titles, interests, and estates of any benefi- 
ciary hereunder be subject to the rights or claims of credi- 
tors of any beneficiary nor subject nor liable to any process 
of law or court, and all of the income and/or principal 
under this trust shall be transferable, payable, and deliver- 
able only, solely, exclusively and personally to the above 
designated beneficiaries hereunder at the time entitled to 
take the same under the terms of this trust, and the personal 
receipt of the designated beneficiary hereunder shall be a 
condition precedent to the payment or delivery of the sum 
by said trustee to each such beneficiary.” 

A shorter form sometimes used is as follows: “It is ex- 
pressly understood that the net income arising under this 
trust is intended for the sole and individual use and enjoy- 
ment of the said beneficiary, and he shall in no event assign, 
convey, transfer, pledge, hypothecate or otherwise encumber 
his interests under this trust, nor shall the principal of the 
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trust estate hereunder or the income arising therefrom 
be liable for any debt of said beneficiary or subject to any 
judgment rendered against said beneficiary or to the process 
of any court in aid or execution of any judgment so ren- 
dered.” 

It is said that trusts of this character are not only 
authorized by the statutes of California, but are sustained 
by the Supreme Court of that State (Section 867 and 859, 
Civil Code; McCaughan v. Magee, 172 Cal. 182). 

“The trusts created by this will for individual beneficiaries 
are made for the purpose of providing a suitable support 
and maintenance for such respective individual beneficiaries, 
and such beneficiaries shall have no power to anticipate or 
assign the income which shall be payable to them respectively 
under the provisions of this will and such income shall 
not be liable to be taken away from any such beneficiary by 
process of law or otherwise.” 

‘All the distributions of income and the principal] herein 
provided for shall be so made that the same shall not be 
capable of anticipation nor of assignment nor subject to ex- 
ecution nor attachment nor be in any other way subject to 
the debts, contracts or engagements of such legatees. All 
such distributions shall be made to the legatees entitled 
thereto if living, and, if dead, then to his or her personal 
representatives. In no event shall any such sums be pay- 
able to the assignee or other alienee of the legatee.” 

“The interests of each beneficiary, both in income and 
in principal, of each of the trusts herein created shall be 
free from the interference and control of creditors, shall not 
be anticipated by way of assignment and shall not be reached 
or applied, attached or assigned by any process of law 
whatever, or by any assignment, voluntary or involuntary, 
under any State or National bankruptcy law.” 

“In the event that the said should at the time of 
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my death have alienated, charged or disposed of the said 
income or part thereof or interests therein, or if by reason 
of her bankruptcy or other event happening either before 
or after my death, the said income shall, wholly or in part, 
fail or cease to be personally enjoyed by the said ; 
but the same or any part thereof shall, or but for this 
present proviso, would belong to or become vested in some 
other person or persons, then the trust hereinbefore ex- 
pressed concerning the said income shall immediately there- 
upon cease and determine, and the same income shall be 
held by the trustee during all the then residue of the life 
of the said in the manner following, that is to say: 
upon trusts during the residue of the life of the said 
to pay and apply the said income or any part thereof to 
and for the personal support and maintenance or otherwise 
for the benefit of the said , and in such manner as my 
trustee, in its absolute discretion, shall see fit.” 

‘None or any of the beneficiaries of the trust estate hereby 
created shall be deemed to have a vested interest therein, 
and no interest of any beneficiary therein shall be subject 
in any event to anticipation or alienation in whole or in part 
by the voluntary or involuntary acts of the respective bene- 
ficiaries or by operation of law and shall not be lable for 
or taken for any obligation of the respective beneficiaries, 
and upon any attempt at alienation or anticipation by any 
or all of the said beneficiaries of any and/or all of the 
payments ordinarily receivable by them or upon the com- 
mencement of any proceeding whatsoever by creditors all 
payments hereunder shall cease, and if and when for any 
reason the income and/or principal or any part thereof 
intended for the said beneficiaries or any of them shall 
cease to be enjoyed by any or all of them as herein above 
provided, the trust hereinbefore expressed concerning the 
said income and/or principal shall thereupon immediately 
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cease and determine as to the beneficiary whose interests 
may be so affected, and all the income and payments from 
the principal of the said trust estate otherwise hereinbefore 
provided for such beneficiary shall thereafter be held and 
distributed by the trustee during the remainder of the life 
of such beneficiary according to the absolute discretion of 
the trustee for and to such of the beneficiaries hereunder 
and in such terms and amounts as the trustee may in its dis- 
cretion see fit and proper.” 

The space here devoted to spendthrift trusts is out of 
all proportion, in the author’s opinion, to the part they 
should play in wills. In fact, we think the spendthrift trust 
so beneficent in its conception, has frequently degenerated 
into an anti-social device. The aim was to protect the weak 
against their own thriftlessness and against the allurements 
of the unscrupulous, but the fruitage has been to uphold 
able-bodied men in idleness, making bills they did not have 
to pay, adopting standards of living they would not main- 
tain by their own labor, setting bad examples for others. It 
is not good for society to have in its midst such parasites. 

It seems to us that the North Carolina rule, with certain 
modifications, is a good one. The law puts a limited amount 
—five hundred dollars a year—beyond the reach of the 
beneficiary’s creditors. The amount may be too small and 
might well be raised ; but the principle of limiting the amount 
of inalienable income from a trust is sound. 

The old laws of New York, since construed to death, were 
sound. They provided that all the surplus income beyond 
what was necessary for the education and support of the 
beneficiary should be liable for his debts and interpreted 
that to mean education in the public school and support as 
a pauper; but since then the courts have taken into ac- 
count the social standing of the beneficiary, his associations 
with men of leisure and his club memberships, and allow 
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him inalienable income from the trust sufficient to maintain 
his position according to his education, habits, and associa- 
tion. 

John Chipman Gray said: “One of the worst results of 
spendthrift trusts, it is true, is the encouragement it gives 
to a plutocracy, and to the accumulation of a great for- 
tune in a single hand, through the power it affords to rich 
men to assure the undisturbed possession of wealth to their 
children, however weak or wicked they may be.” 

Mr. Augustus Peabody Loring, author of Loring on 
Trustees, adds: “Hardly less evil is the result which allows 
the tradesman to be ruined by the non-payment of the debts 
of the one to whom he naturally extended credit, seeing him 
live in luxury with apparently unlimited means in his con- 
trol. If the courts had deliberately attempted to establish 
a plutocracy and privileged class, they could not have de- 
vised a more effective method than a spendthrift trust.” 

A trust in its proper field is too beneficent a thing to be 
prostituted by association with unholy purposes. While a 
testator is always justified in creating trusts for the pro- 
tection of the weak, he is never justified in using a trust 
as a means of keeping a beneficiary from having to pay his 
honest debts. 


CHAPTER XIV 


DISTRIBUTION AND ADMINISTRATION 
POWERS OF THE TRUSTEE 


Having worked out to the satisfaction of himself and 
the approval of his attorney and trustee the provisions of 
the trusts established by his will—the property to be left 
in trust, the time when and the terms upon which the in- 
come and finally the principal are to be paid to or applied 
for the use of the beneficiaries—the testator must next give 
his attention to the powers of his trustee—the duties and 
responsibilities that he will impose upon and the authority 
and power that he will vest in his trustee. The success of 
the trust will be much affected by these provisions. 

If the testator imposes upon his trustee exacting duties 
and heavy responsibilities without vesting in it correspond- 
ing power and authority, he may make it practically impos- 
sible for the trustee to accomplish the real purpose of the 
trust. If, on the other hand, he vests in the trustee full and 
complete power and authority, without stating definitely 
the duties and responsibilities of the trustee, he may leave the 
trustee in the dark as to the real aims and purposes of the 
trust—a darkness that even a probate court cannot pierce. 

Two extremes offer themselves to the testators. Accord- 
ing to the first he may state in general terms the aims and 
purposes of the trust and empower his trustee to do with the 
trust property in all respects as he would do with his own 
property. It is as if the testator said to the trustee, “I am 


leaving my estate in trust with you for the benefit of my 
204. 
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wife and children. I intend that you shall take charge of this 
property, hold and invest it as if it were your own and use 
the income and necessary part of the principal for my wife 
and children as you would do if they were yours. I impose 
no limitation upon you other than the law imposes upon 
trustees. I shall not hold you responsible for errors of judg- 
ment any more than I would hold myself responsible, but 
I shall, of course, hold you responsible for bad faith.” That 
is one extreme. 

According to the other, the testator states in definite and 
specific terms the property he puts in trust, how and 
when and in what amount he wants the income and the 
principal applied or paid, the things the trustee shall and 
the things it shall not do, the kinds of investment it shall 
make and the kinds it shall not make, the substance and the 
form of the accounts and reports it shall make to the courts 
and to the beneficiaries. It is as if the testator said to the 
trustee, “I am leaving this property—this sum of money 
or this block of stocks or bonds or this piece of real estate— 
in trust with you. I am creating this trust for the benefit 
of my wife and children. I want my wife and children sup- 
ported just so. I want her to receive a definite amount of 
income each month or each quarter just as I say in my 
will, no more and no less. I want my children to be educated 
in such and such schools. I direct you to spend so much, 
but no more, on the education of each one. I intend that you 
shall administer this trust just as I say. It is my property, 
my wife, and my children. I know what is best for them. 
You are to do what I tell you, when I tell you, as I tell 
you. You are not responsible for any of my mistakes of 
judgment, but you are to be strictly accountable for carry- 
ing out to the letter the terms of this trust.” 

Between these two extremes lies the middle ground. The 
testator leaves in trust either definite property or his resid- 
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uary estate. He expresses preferences but does not lay down 
inflexible rules about the support of his wife and children 
and the education of his children. He offers suggestions 
about the investment and management of the estate but 
does not restrain his trustee within inelastic bounds. It is as 
if he says to his trustee, “My chief concern in connection 
with this trust is the comfortable support of my wife and 
children and the reasonable education of my children. I have 
this property available for that purpose. I think my wife 
and children should live comfortably on so much per month 
or quarter, and I suggest that you start out with such an 
allowance. But conditions may change, and, if it takes more, 
I want them to have it; if less, I do not want any of my 
estate wasted. I think it would be well to retain most of 
the investments you find in my estate at the time of my 
death, but I have no sentimental attachment to them that 
would weigh against the welfare of my wife and children. 
I think it would be well to make new investments in such 
and such general class of stocks and bonds and other prop- 
erties, but I cannot tell you what you should do about in- 
vestments long after I am dead and gone. I have selected 
you for my trustee because I trust you. I am giving you 
the benefit of such suggestions as occur to me as to the 
administration of this trust, but I do not mean that you 
must accept them as orders from me. I mean that you are 
to carry out the spirit of this trust—the support of my 
family and the education of my children—and, if any of my 
suggestions get in the way of your carrying out such spirit, 
you are to disregard my suggestions. You cannot hide be- 
hind any of these suggestions to shield yourself from liabil- 
ity for failure to support my family as comfortably and 
educate my children as liberally as the trust will permit. 
I am giving you the benefit of my best judgment at this 
time, but remember, you, and not my dead hand, are ad- 
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ministering this trust for the benefit of my wife and chil- 
dren.” 

It must be apparent that the best results are likely to be 
found in this middle ground. There may be circumstances 
under which the testator is justified in giving his trustee 
carte blanche to treat the trust estate as if it were his own. 
_ There may be circumstances under which he is justified 
in setting strict bounds in the administration of the trust 
beyond which the trustee goes at its peril. But in a majority 
of cases the trustee will get the best result for his beneficia- 
ries if he gives his trustee ample power and holds it strictly 
accountable for results and gives it the benefit of Ne own 
suggestions and preferences. 

It must not be understood that a trustee is aependene 
solely upon the will for the enumeration of its powers. Apart 
from the will, the law itself gives trustees certain powers. 
It gives trustees other powers incidental to or implied from 
the duties and responsibilities imposed by the will. It will 
not permit a testator to create a trust and deny the trustee 
power to do the things necessary to the administration of 
the trust. Where the trustee is in doubt as to whether it has 
sufficient power or authority—incidental, implied, or re- 
sulting,—it may go to the probate court for instructions. 
But why hamper the trustee by such doubts? Why force it 
to go to the court for instructions? Why put the estate to 
the expense of obtaining special orders to do the natural 
and normal and expected things in the administration of 
the trust? It would be impossible, of course, to enumerate 
every power and authority required by the trustee in the 
course of administration of a trust over a period of years, 
but the principal ones may be enumerated and the trustee 
relieved of having to obtain special orders except in really 
extraordinary cases. We are discussing in this chapter, not 
theoretical powers that the trustee may have, but the ac- 
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tual powers they do have in wills now under probate. 
The powers of trustees enumerated in wills group them- 
selves under three heads—distribution, administration, and 
investment. The distribution powers relate to the payment 
or application of income and principal to or for the bene- 
ficiaries. The administration powers relate to the business 
management of the trust estate. The investment powers 
relate to the retention of original investments and the mak- 
ing of new ones. The first two groups of powers will be 
discussed in this chapter; the last group in the next. 


DistrrsuTIoN Powers 


If the testator directs that the trustee shall pay all the 
income to the beneficiary monthly or as and when received 
or that it shall pay the beneficiary a sum certain each month, 
whether out of income or principal and, when the beneficiary 
reaches a certain age, deliver the principal to him, or at 
the death of the beneficiary distribute the principal among 
certain remaindermen, the trustee has only to do what it is 
directed to do when and as directed by the will itself. But 
if, as is so often the case, the trustee is given certain lee- 
way as to application and payment of certain income and 
principal, the exercise of distribution powers are called 
into play. 

The trustee may have some discretion as to whether it 
will pay the income monthly or quarterly or as received; 
whether it will pay all the income or only what appears to 
be necessary for the accomplishment of the purpose, let- 
ting the surplus accumulate. In such case the trustee must 
have power to withhold and accumulate income, tempora- 
rily to anticipate income, and to use its own judgment about 
the sufficiency of the payments for the purposes of the trust. 

The trustee may have discretion about the education of 
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children. It may be expected to use the amount actually 
needed for such purpose, not necessarily the same amount 
for each child, not to force a child to go to school who will 
not take an education, to select the school best suited to 
the needs of each child, and otherwise to supervise the edu- 
cation of the testator’s children. The trustee must have 
power to do all the things required of one charged with 
the education of a child. 

The trustee may have discretion as to encroaching upon 
principal. The income alone may not be sufficient for the 
comfortable support of the family and reasonable educa- 
tion of the children. The trustee may be expected to en- 
croach upon the principal to the extent necessary to ac- 
complish these purposes. It may be advisable to limit the 
right of the trustee thus to encroach upon the principal, 
certainly so if the testator is concerned about preserving 
as much as possible of the trust estate for the benefit of 
the remaindermen. The testator may be willing that the 
trustee shall encroach upon the principal only to meet cer- 
tain named emergencies—such as sickness or accident—or he 
may wish to limit the extent to which the trustee may en- 
croach upon the principal—as not more than a certain 
amount in any one year, or never, during the continuance 
or the trust, more than a certain fraction of the value of 
the estate. Or he may think that the trustee shall consume 
all the principal if to do so shall seem to it to be necessary 
to carry out the purposes of the trust. The testator may 
wish that the principal be encroached upon only upon the 
advice and consent of someone other than the trustee. He 
may direct that the trustee must consult and get the con- 
sent of testator’s wife, if living, before using any of the 
principal for the education of their children. There should 
be a definite statement of the powers of the trustee as to 
encroaching upon the principal of a trust estate. 
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The following is a form for authorizing the trustee to 
encroach upon principal: “The purpose of this trust is to 
provide for the care and maintenance of my daughter in 
the first instance and after her death for the similar care 
and maintenance of her daughter (my granddaughter) 
and it is my wish that the purposes of this trust be accom- 
plished by said trustee even though it may be necessary at 
times to draw upon the principal of the trust. In the event 
that during the period of the trust any unusual emergencies 
should arise, such as the continued illness of the beneficiary 
then receiving the income, and by reason thereof the net 
income from the trust estate appears to be insufficient in 
the judgment of the trustee for the proper care and main- 
tenance of the beneficiary to whom the income is then being 
paid, I authorize and empower my trustee to advance and 
devote as much of the principal of said trust as in its judg- 
ment is necessary or advisable to accomplish the purposes 
which I have mentioned. In the exercise of discretion which 
I have vested in my trustee, I direct that it shall not be 
reviewable by any of the other beneficiaries of this will, nor 
shall said discretion be questioned by any person who may 
take under this will at the termination of said trust estate.” 

The trustee may have discretion—though rarely—as to 
the time at which and the condition under which it will dis- 
tribute the principal and terminate the trust. The testator 
may want his son to receive his share of the estate upon 
attaining a certain age or to receive it only if he shall sat- 
isfy certain conditions—only if he is through school by that 
time; only if he is then engaged in a business or profession 
that requires additional capital; only if he has manifested 
such habits of thrift, economy, and sobriety as have con- 
vinced the trustee that he will wisely use the principal; 
only if he can match each dollar he receives from the trust 
estate with a dollar he has earned by his own labor. There 
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are many ways in which a testator may hold out to his 
son or daughter as an incentive his or her portion of the es- 
tate. But in all such cases he must repose large powers in the 
trustee and make the decision of the trustee in the exercise 
of these powers absolutely final. There should be no doubt 
about the decision of the trustee being final. 

One of the problems of the trustee as regards distribu- 
tion arises in connection with payments of income to or 
for minors. If the minor has a duly appointed guardian, 
payment to the guardian will protect the trustee, but many 
minors do not have guardians. Will the trustee be protected 
if it makes the payment of income direct to the parent? 
Will the trustee have to see to the application of the fund? 
Possibly in most jurisdictions payment to the parent will 
suffice, but the will may well protect the trustee by allowing 
the trustee, itself, to make expenditures for the benefit of 
the minor or to pay the income to the parent and let the 
latter make the expenditures without having to account to 
the trustee. 

The trustee may have discretion as to what it will regard 
as income to be distributed among the present beneficiaries 
and what as principal is to be preserved for the ultimate 
beneficiaries, the remaindermen. A cash dividend is declared ; 
that, of course; 1s income. A stock dividend is declared. Is 
that income or principal? An expense is incurred in the 
normal administration of the trust. Is it for the preserva- 
tion of the property and, therefore, chargeable to the prin- 
cipal, or is it for the benefit of the income and, therefore, 
chargeable to income? Sometimes it is partly for the benefit 
of one and partly for the benefit of the other, and frequently 
it is impossible to tell whether principal or income profits 
more by the expense. To save confusion and possible liti- 
gation, it is well either to state that stock dividends and 
other extraordinary payments shall be treated as principal 
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or that they shall be treated as income or that the trustee 
may in its discretion treat them as one or the other. Like- 
wise it is well to state that the trustee may in its discretion 
charge expense items to principal or to income or part to 
one and part to the other. 

Another problem of distribution that vexes trustees is 
how to figure the income when securities are bought at a 
premium or at a discount. A thousand dollar bond is bought 
for nine hundred and fifty dollars. Shall the beneficiary 
receive the full income from the thousand dollars bond and 
also from the fifty dollars left over? Or, a thousand dollar 
bond is bought for a thousand and fifty dollars. Shall the 
life tenant’s income be affected by the premium? How are the 
rights of the remaindermen affected by purchases at prem- 
iums and discounts? This is primarily an accounting prob- 
lem, and there must be a right way of working it out, but the 
amortization of premiums and discounts seems to be one of 
the unsettled issues in trust accountancy. On this point one 
testator stated in his will: “I direct my trustee to apply 
the income or pay over the income arising from any secu- 
rity which may be held by it to the beneficiary or beneficiaries 
irrespective of the price originally paid for any such secu- 
rity or the market value thereof at any time, it being my 
intention that no income shall be reserved to be applied as 
a sinking fund to amortize or to offset any gradual loss of 
premium or market value of any such security.” 


ADMINISTRATION PowERS 


The administration powers of the trustee as stated above 
are those that relate to the business management of the 
estate. If the trust estate were invested only in money or 
in listed stocks and bonds the trustee would not need any 
so-called administration powers except those that are re- 
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lated to investment and re-investment of securities. But 
such is not the case. The trust estate may consist of any 
and all kinds of properties held under any of the different 
conditions of the estate of a living man. 


CaRRYING ON BUSINESS 


The testator at the time of his death is interested in a 
going business—a sole proprietorship, a partnership or 
a close corporation. It is a profitable business. It cannot 
be closed out by the executor during its year for settling 
the estate without great loss, and perhaps should not be 
closed out at all, if it is possible to keep it a going concern. 
The testator’s son may be in training to succeed him in 
the business but not yet ready to take it over. The testator 
may have a trusted employee in the partnership or corpora- 
tion who may not be able to buy out the estate’s interest 
but is able, with financial help, to conduct the business 
successfully. 

The trustee should be clothed with ample expressed power 
to carry on the business, or, if it should have to be closed 
out, to sell or liquidate it to the best possible advantage 
to the estate. A general authorization sometimes found in 
wills is that the trustee may carry on any business in which 
the testator shall be engaged or in which he shall be finan- 
cially interested at the time of his death for such time and 
in such way as to it shall seem best. Or the trustee is author- 
ized “‘to carry on any business, business operation, or trans- 
action, in which I may be engaged at the time of my death, 
with all the powers of ownership which I myself might in 
life enjoy and exercise.” Or, “to carry on any and all busi- 
ness conducted by me at the time of my decease or in which 
I may then be interested, whether alone or in partnrship 
with others, and to continue the same for such time as, in 
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the judgment of my trustee, shall be for the best interest 
of my estate; and to that end I clothe it with all power 
and authority in the premises.” 

Even though the testator prefer that the business be 
sold out immediately after his death, he should not leave 
in his will any direction to that effect, as it puts the execu- 
tor or trustee at a tremendous disadvantage in negotiating 
a sale. The prospective purchaser says to himself, “The 
business must be sold under the terms of the will, so I will 
wait and get it at my own price.” But when the trustee is 
clothed with general powers as to the business, as indicated 
above, he is in as good a position to trade as if he were 
the beneficial owner of the business. If it is a sole proprietor- 
ship he can employ some one to take over and carry on the 
business, or he may incorporate the business and sell enough 
stock to interest new blood and yet keep the control. If it 
is a partnership, he may join with the surviving partners 
in incorporating the business and let the estate’s interest in 
the business be represented in stock. If it is already a close 
corporation he may sell enough stock to bring in new talent 
and a new interest. 

There are certain powers corollary to the general power 
of carrying on the business. One of them is to borrow money 
for the benefit of the business and pledge the assets of the 
business as security, or even under certain conditions to 
pledge the assets of the general estate to secure a loan for 
the good of the business. The latter should, however, be 
resorted to only rarely and charily. But suppose a large 
part of the estate is represented by interest in the business, 
that the business has been financed upon the endorsement 
of two or three partners or stockholders. The testator, one 
of the principal partners or stockholders, dies at the be- 
ginning of the business season. Unless the business is 
financed it will sustain great loss. The surviving partners 
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or stockholders cannot be expected to pledge their own 
property for the benefit of their deceased associate’s estate. 
In such a case the executor in the first instance and the 
trustee afterwards may well be authorized to pledge the 
assets of the estate for the operation of the business. This, 
however, should not be continued any longer than is abso- 
lutely necessary for the sake of the business. 

Where the trustee is a trust company or bank, the ques- 
tion arises whether it is proper for the trustee to borrow 
from itself and pledge to itself the assets of the estate. 
Certainly there are distinct advantages in its being able 
to do so. It is well, however, for the trustee to be protected 
by some such provision as this: “The trustee at any time 
or from time to time for any purpose connected with the 
estate may loan or advance its own funds to the trust estate 
on the security thereof at the prevailing rates of interest, 
such loan or advance, together with the interest thereon, 
to form a first charge against the trust estate then held 
by the said trustee until the same shall have been fully 
paid.” 

In the conduct of a business it becomes necessary sooner 
or later to settle differences by compromise or by suit. The 
trustee should be authorized to compromise and aajust 
claims for and against the trust estate without having to 
go to law over trifles. More about this will be said under 
the powers of the executor. 

In carrying on a business it is necessary for the trustee 
to employ agents and other representatives. The trustee 
must, of course, depend largely upon such agents for the 
actual conduct of the business. To hold the trustee person- 
ally liable for the misconduct of such agents is to impose 
too onerous a burden. It is reasonable to hold the trustee 
responsible only for due care in the selection of such agents 
and not for the acts of such agents. It is usual thus to 
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limit the liabilities of the trustee in the employment of rep- 
resentatives to carry on the business. 

The following is a form for limiting liability of the trus- 
tee in this respect: “The trustee while acting in good faith 
may employ agents and/or experts, may consult with, re- 
tain and rely on the advice of counsel, and the trustee shall 
not be liable for any act or omission, action, defense or 
inaction, taken, done or had by the said agents or experts 
or on the advice of counsel in respect of any matter ger- 
mane to the said trust or any beneficiary thereof.” 


REORGANIZATION OF CORPORATIONS 


The trust estate is likely to own the stocks and bonds 
of corporations. It would hardly limit its investments to 
government securities and first mortgage notes. But in the 
course of time the financial structure of corporations may 
be overhauled. Changing the financial structure calls for 
formal action by the stockholders and perhaps the bond- 
holders. A reorganization or merger or consolidation or sale 
or new issue of stock or bonds may be necessary to the 
progress of the corporation. To what extent should the 
trustee be empowered to go along with the other stock- 
holders and bondholders in reorganizing or refinancing the 
company? In the absence of special authority the trustee 
has only limited power. If the trustee is to be in a position 
to do what is best for the estate, it should be clothed with 
ample power to participate in plans of reorganizing and 
refinancing as freely and authoritatively as if it were the 
beneficial owner of the stocks and bonds. 


Hanpuinc Reat Estate 


The proper handling of real estate by a trustee calls 
for the exercise of very liberal powers. So long as it re- 


ROWE hsS OF GDH E TRUSTER 217 


mains in the active management of the trustee, it must be 
preserved in tenantable or usable condition. The buildings 
must be kept amply insured. They must be kept in good 
condition—painted, repaired, remodeled, perhaps rebuilt. 
They may have to be adapted from time to time to the use 
for which they are occupied or rented. It is the height of 
folly to put real estate in trust and not give the trustee 
power to handle it to good advantage. 

The leasing of real estate by a trustee calls for special 
consideration. The trust terminates, let us say, at the death 
of the wife and the estate, including the land, is to be de- 
livered and conveyed to the remaindermen. The tenants 
of a building may offer a handsome rental provided they 
can get a long-time lease—ten or twenty years. But the 
wife as life tenant may die within a year. May the trus- 
tee encumber the property with a lease that may run ten 
or twenty years after the remaindermen come into the pos- 
session of the property? The trustee would be at a great 
disadvantage in leasing real estate if it could not guar- 
antee the continuance of the lease beyond the life of the 
trust, and ‘the testator is justified in empowering his trus- 
tee to make such long time lease. The remaindermen are 
not unduly prejudiced in that they receive the rents after 
the termination of the life. It is advisable, therefore, that 
the testator specifically empower his trustee to lease real 
estate even though the lease extend beyond the term of the 
life estate. 

Sales of real estate also call for special attention. Some- 
times the testator wishes to put restraints on sales. He 
may wish to prevent sales at all except upon certain condi- 
tions. On the contrary, he may wish that his real estate 
be sold as soon as practicable after his death. Whatever he 
wishes to do about his real estate he should express his 
desires unequivocally in his will and not leave his trustee 
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to guess. It is not uncommon to find the testator directing 
that real estate shall not be sold except upon the consent 
of the adult beneficiaries. This does not offer much difficulty 
if they are few in number and easily located. But it does 
offer difficulties when there are numerous adult bneficiaries 
widely scattered. The purchaser would require them all to 
join in the execution of the deed as evidence of their con- 
sent. 

Instead of writing this condition into the will itself, it 
may be wise to state orally or otherwise informally to the 
trustee the consents to be obtained before making a sale, 
in which event the obligation upon the trustee would be 
moral, not legal, and the purchaser would not be required 
to see that all the consents had been obtained or formally 
expressed. A testator may express certain preferences about 
the estate without putting any legal restraint upon aliena- 
tion, thus: “It is my desire that my real estate on 
Street be held by my trustee absolutely in the form in 
which it may be at my death, but this is not intended to 
prohibit my trustee from renting said property or making 
such changes or alterations in said real estate as will pro- 
duce an adequate income therefrom, or even from selling 
the same if my trustee think best. While it is not my desire 
to restrict in the use or sale of said property after 
it becomes vested in him, still it is my earnest wish that 
the property on Street shall be kept by him in his 
family.” 

If the testator means that the trustee is actually to sell 
real estate, he should give the latter full and complete author- 
ity so as to enable it to match the prospective purchasers 
in negotiations. To say that it shall be sold for cash or 
at public auction or on certain terms of payment is to put 
the trustee at a disadvantage. The better plan is to say 
that the trustee may sell the real estate publicly or pri- 
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vately, for cash or on time, as a whole or in parcels, upon 
such terms and conditions as to it may seem best, without 
an order of court. 

The profitable marketing of vacant real estate may re- 
quire considerable development expense on the part of the 
estate. If the testator means that the trustee shall handle 
it to the best advantage, he should specifically authorize it 
to do such things are survey, plat, sub-divide, square lots, 
lay out, and dedicate streets, pave side-walks and streets, 
put in sewer lines, plant trees and shrubs, advertise, em- 
ploy expert auction salesmen, and do any and all other 
things that the trustee itself might reasonably do in the 
development and sale of its own property. 

There are certain general powers that apply to the 
trust estate most of which the trustee will have as a matter 
of law, but the enumeration of which as far as possible has 
certain advantages. The trustee, for instance, is authorized 
to possess, manage, convert, control, care for, sell, exchange, 
give options, pay taxes, assessments, insurance premiums, 
cost, charges, expenses; to assign, transfer, convey, release, 
quit-claim, relinquish; to collect dividends, issues, rents, 
profits, interests, revenue; to execute receipts, deeds, mort- 
gages, leases, transfers, assignments, bills of sales, and all 
other documents necessary or proper for the administra- 
tion of the trust. 


Omnisus CLAUSE 


Sometimes after the testator has enumerated all the pow- 
ers that he can think of as being useful to the trustee, he 
adds what may be called an omnibus clause. He says, for 
instance, that the testator may do and perform any and 
all acts and things with reference to the estate that the 
trustee might do or perform if it were seized or possessed 
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of the same in its own right; or “generally to do and per- 
form any and all acts and things with reference thereto 
which they might do or perform if seized or possessed of 
the same in their own right and not inconsistent with the 
provisions of this trust”; or, “exercise all other powers 
usually exercised by trustees that may be reasonably nec- 
essary or convenient to carry into effect any of the fore- 
going provisions of this will”; or, “it being my intention 
to give unto my trustee, so far as I am permitted to do by 
law, all the power and authority over my property which 
I possess while living”; or, “it being my intention to bestow 
on my said trustee all of the powers necessary or requisite 
in the management, control, and investment of any of such 
property as fully and completely as I myself could do if 
living, except that such property shall be held by said 
trustee in trust as herein shown and set forth’; or, “‘nor 
shall the enumeration of certain powers herein affect or 
impair, except as expressly limited hereby, the general pow- 
ers of said trustee conferred by law.” 

The following are the enumerated powers of the trustee 
as stated in several Rhode Island wills, which are more 
elaborate than those found in most wills but are, never- 
theless, illustrative of the general powers that we have been 
discussing: 

“T hereby confer upon my said trustee the following 
discretionary powers: 

“1. To vary any investments or re-investments of said 
trust property for this purpose and for any other purpose 
of these trusts, to sell any investments or reinvestments at 
public or private sale, or at broker’s board, without the 
purchaser being required to inquire into the necessity or 
propriety of such sale or to see to the application of the 
purchaser’s moneys; 

“2. To invest and keep invested said trust property in 
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good income-producing securities, either within or with- 
out the State of Rhode Island, and without being restricted 
to investments at any time prescribed by law for the in- 
vestment of trust property ; 

“3. To lease or to join with others in leasing any real 
estate belonging to said trust property for such periods 
of time, even although such period will or may extend be- 
yond the period of the trust, and for such rentals and upon 
such terms, as it may deem advisable ; 

“4. To join with others in the reorganization of any 
company or in the consolidation of another or with others 
of any company in which said trustee holds any shares of 
corporate stock or other securities, either with or without 
the deposit of said shares of securities with any committee, 
and to bear a proper proportion of the expenses of any such 
reorganization or consolidation, and to subscribe to and 
pay for any securities under any plan of consolidation; 

“5. To adjust by compromise or by arbitration any 
claims either in favor of or against said trust property ; 

“6. To make such divisions of the investments of the 
principal of the trust property as may be required for the 
proper administration of the trusts aforesaid, and for this 
purpose to put valuations upon investments; and such valu- 
ations and divisions shall be binding upon all persons inter- 
ested or thereafter to become interested under these trusts 
but with power meanwhile to retain the trust property in 
one or more funds so long as it deems it proper so to do, 
and to divide the income thereof ; 

“7. To take and receive a proper compensation for its 
services as trustee from either income or principal, or partly 
from one and partly from the other; 

“8. I direct that dividends made in stock or securities 
(except script for ordinary dividends), the proceeds of sale 
of rights to subscribe for new securities and extraordinary 
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cash dividends shall be added to the principal and not paid 
out as income; and if there shall be any doubt as to whether 
or not any cash dividend is extraordinary within the mean- 
ing of this clause, the decision of my said trustee shall be 
final and binding upon all persons interested or to become 
interested in said trust; 

“9. All the foregoing powers and discretions conferred 
upon my said trustee may be exercised from time to time 
in the uncontrolled discretion of its officers or committees 
having the general oversight of trust property.” 

The last mentioned power applies to corporate trustee 
alone. While the bookkeeping, accounting, and routine work 
must be done by employees, the exercise of vital powers 
must be restricted to the officers of the company. Discre- 
tion cannot be delegated. In accepting the trust the trust 
company or bank commits itself to employing the best judg- 
ment of its executive officers in the exercise of all discretion- 
ary powers. 


CHAPTER XV 
INVESTMENT POWERS OF TRUSTEE 


Most trusts under wills are composed, not of real estate 
or of going businesses, but of stocks and bonds. The main 
business responsibility, as distinguished from personal re- 
sponsibility, of the trustee is the proper handling of money 
on deposit, stocks, bonds, and notes that constitute the 
corpus of a trust estate. The testator may greatly help or 
hinder the administration of the trust by the investment 
provisions he writes or fails to write into his will. 

Frequently the testator does fail altogether to incorpo- 
rate any investment provision at all. He sets up trusts and 
states definitely how income and principal are to be dis- 
tributed, but leaves no statement whatever for the guid- 
ance of the trustee in the investments of the estate. In such 
a case the trustee must fall back upon the statutes and 
decisions of his State. If the trust is being administered 
in New York or any of the States that prescribe the class 
of securities in which a trustee may invest, the trustee must 
invest and keep the estate invested in such prescribed se- 
curities and none others. If it is being administered in 
Massachusetts or North Carolina or any of the States that 
leave the selection of the investment largely to the good 
faith of the trustee—laying down general principles for 
the trustee’s guidance, but not prescribing inelastic rules— 
the trustee must act on its own responsibility and stand 
or fall by its good faith, good judgment, and due diligence. 


Frequently, too, the testator makes certain general state- 
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ments about investments that are intended to enlarge the 
testator’s powers, but which, as a matter of fact, leave 
the trustee in more confusion than ever and drive it either 
to stay within the limits of legal trust investments or else 
to seek the guidance of the probate court. 

The testator, for example, authorizes the trustee to in- 
vest and reinvest the trust estate in such securities, “as to 
the trustee shall seem best,” “in such manner as it deem 
best,” ‘‘in such manner as it may deem most advantageous 
to the estate,” “at its discretion,” “in such manner as the 
trustee may deem best for the protection of any other por- 
tion of the trust estate or for the benefit of the trust estate 
as a whole,” “in such manner and in such securities and 
upon such terms as shall seem meet and proper,” “so as 
to cause the property to earn as good an income as is con- 
sistent with safety and sound business policy,” “as judi- 
ciously, advantageously and securely as the trustee may be 
able to do,” “as in its judgment may seem best for the 
purpose of securing the maximum income consistent with 
reasonable safety,” “fas in the judgment of the trustee is 
deemed most advisable,” “in whatever manner and form 
it may see fit,” “my trustee to use its usual, fair and sound 
discretion in or about the premises.” 

In a State that does not permit the investment of trust 
funds in stocks, would a trustee under a will containing 
any one of the foregoing provisions be justified and pro- 
tected in investing in stocks? In a State that leaves the 
matter of investments largely to the good judgment of the 
trustee, holding it only to good faith and due diligence, 
are the trustee’s investment powers really enlarged by any 
one of the foregoing provisions? If the testator means that 
the trustee shall invest any or all of the funds in securi- 
ties not approved by statutes for investment of trust funds 
—hereafter called non-legal investments—would it not be 
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preferable so to say in unequivocal terms and leave no doubt 
or uncertainty such as follows in the wake of the general 
or indefinite provisions mentioned above? 

Many testators, wishing to give the trustee a rather free 
hand and hold it responsible for results, do say specifically 
that the trustee may invest in non-legal securities. The 
following are some of the provisions of that nature to be 
found in wills: The trustee is authorized to keep the funds 
invested in safe securities yielding regular income “not 
limited to the class of securities prescribed by law for the 
investment of trust funds,” “without regard to the limita- 
tions imposed by law on investments by trustees,” “whether 
such investments are authorized by the laws of or 
not,” “as it shall deem for the best interests of my estate, 
irrespective of any statutes or rules or practice of chan- 
cery courts now or hereafter enforced for limiting the class 
of investment for trust companies or trustees generally,” “it 
being my intention that in the making of new investments 
my trustees shall not be limited to the class of securities 
in which trustees are authorized by law to invest trust 
funds,” “all statutory requirements or other limitations 
as to the investment of trust funds now or hereafter enacted 
or prescribed being hereby expressly waived by me,” “in 
their absolute discretion without regard to the limitations 
of present or future law upon the investments of trustees.” 

The following are as unlimited investment powers as 
one is apt to find in wills: “To invest and re-invest all sums 
of money coming into its possession according to its abso- 
lute discretion in such loans, stocks, securities, or real es- 
tate as it shall deem for the best interest of my estate, 
irrespective of any statutes or rules or practice of chan- 
cery court now or hereafter in force limiting the class of 
investment of trust companies or trustees generally, giving 
to the trustees absolute discretion as to the terms, condi- 
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tions, and rate of interest in respect to such investments.” 

“In making and retaining investments and in exercising 
its judgment in all matters of every kind and nature what- 
soever the same shall be conclusive and unimpeachable by 
any one, excepting subject to review by court only; and 
the discretion hereinbefore given to the said trustee shall 
be of a subjective standard and shall be exercised as fully, 
freely, and unlimitedly as the said testator could exercise 
the same if living, to the end that the said trustee shall 
be in no wise restricted by any present or future law with 
respect to the investment or administration of trust funds, 
and the said trustee shall not be required to follow or to 
see to the application of any sum or sums advanced in its 
discretion hereunder.” 

We have found a few cases in which the testator author- 
ized the trustee,—a trust company or bank—to invest the 
trust estate in any kind of securities in which the trustee 
invested its own funds. The standard of care required of 
a trustee is that of a reasonably prudent man in the man- 
agement of his own affairs, having regard to investment 
and not to speculation. It would seem to be a reasonable 
test, and a trustee thus put on its honor might be more 
careful than if it were restricted by specific directions as 
to investments. 

Some testators state specifically that the trustee is to be 
limited to the legal investments for trust funds in that par- 
ticular State, as: “In good first mortgages on real prop- 
erty or United States, State, county, municipal bonds, or 
other investments legal for savings banks under the law 
of California” ; 

“To invest and re-invest in bonds and mortgages on im- 
proved real estate in the States of New York and New 
Jersey or in such other investments as are or may be al- 
lowed to trustees in the said States, or either of them”; 
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“To keep invested in legal securities for trust funds under 
the laws of Illinois”; 

“Such securities and investments as may at the time be 
legal for savings banks of Connecticut” ; 

“In securities or properties which may from time to time 
be legal investments for trust funds in the State of Cali- 
fornia”; 

“In preferred stocks of railroads as well as in the usual 
lines of investment permitted by the laws of this State to 
trustees and to savings banks”; 

“Limited to such interest-bearing or income-producing se- 
curities or property as may be general investments for sav- 
ings banks under the laws of the state of New York”; 

“In legal investments for New York and New Jersey.” 

Sometimes the testator goes still further and states the 
actual securities the trustee shall invest in. One trustee 
is limited to “bonds secured by first mortgages on real 
estate or stock in banks located in the City of ae 

Another trustee is limited to investment “in real estate 
situate in the city of Chicago or in stocks of incorporated 
companies which have paid dividends regularly without 
intermission for not less than ten years preceding such 
investment or in well secured bonds of railroads or other 
corporations, and in any kind of investments which trustees 
shall by law at the time of such investments be authorized 
to invest under the laws of the State of Illinois”; 

“In bonds secured by mortgage on unencumbered im- 
proved real property in the City of New York, to the 
extent of not exceeding sixty percent. of the appraised 
value of such property or in first mortgage bonds of any 
railroad or industrial corporation that has never defaulted 
in the payment of interest or principal, and has continu- 
ously paid interest for not less than ten years; or in se- 
curities sanctioned by such laws in such cases” ; 
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“Interest-bearing bonds or other obligations issued by 
the United States or by any State or by any county or city 
having a population of not less than two hundred thousand, 
any such bonds or other obligations shall be a general and 
direct liability of the nation, State, county or city issuing 
same” ; 

“Only the following classes of securities: bonds, deben- 
tures, and certificates or evidences of indebtedness of the 
United States or of any State, municipality, county, public 
board, or public money therein, and similar securities of 
railroads and other public service corporations and well 
established industrial enterprises which have regularly, 
without default, paid interest on their outstanding securi- 
ties, or dividends on their outstanding capital stock for the 
five years immediately preceding the investment” ; 

“Loans secured by first mortgage on first class real es- 
tate to an amount not exceeding sixty per cent. of the value 
of the security; bonds of the municipalities of the State of 
California; bonds of the various counties in the State of 
California; bonds of the State of California; first mortgage 
bonds of commercial railroads, but not including street or 
interurban railroads; provided not over twenty thousand 
dollars shall be invested in any one kind of bonds, and no 
investments shall be made in the stocks of any corporations, 
and none in United States bonds because the yield is too 
low.” 

The investment provisions of the will of the late Judge 
Gary illustrate several of the principles we have been dis- 
cussing. He said: “I authorize my said executor and trus- 
tee in respect to any part of my estate which under any of 
the provisions of this will may be held in trust by it to 
retain any investment in personal property in which my 
estate shall be invested at the time of my death, to take over 
any such investment, to sell and change investments of 
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and to invest and from time to time to reinvest the prin- 
cipal of the trust estates held by it in the bonds of any 
State or government within or without the United States, 
or in any bonds, notes or other obligations secured by 
mortgage on real estate within or without the State of New 
York or in the stocks or bonds of any railroad or other 
company in any part of the United States or Canada, which 
at the time of such investment are in good credit and stand- 
ing, provided such investments are considered by my execu- 
tors and trustee in their discretion to be first class.” 

The investment provision of the will of the late J. A. 
Stewart of New York City is as follows: “To invest and 
from time to time to reinvest any part of my estate and 
the proceeds thereof in improved real estate situated in 
the City of New York, and in bonds, debentures or stock, 
common or preferred, of any corporation whether formed 
under the laws of the State of New York or of the United 
States or of any one of the United States and whcther 
such investment may be of a nature then sanctioned by 
a court of equity or statute in the State of New York for 
the investment of trust funds or not.” 

It sometimes happens that a testator has sentimental 
attachment to certain securitics and wants them kept in 
the family. It is altogether proper to express preferences 
about certain stocks and bonds, provided it be done in such 
a way as not to interfere with the proper handling of them. 
Thus a testatrix said, “I hereby give and grant to my 
executor and testamentary trustee full power and author- 
ity to retain in my estate any investment which I may 
possess at the time of my death. My husband was 
chiefly instrumental in establishing the Company, in 
which I have stock interests. It is my wish that my es- 
tate shall be so managed as to maintain the family inter- 
est in said company, and I specifically authorize my execu- 
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tor to codperate with other holders of the stock in said 
company to preserve said family interests.” 

“Tt is my wish and I prefer that my trustee do not sell 
my oil stocks, which I may leave, and the stock now owned 
by me in the following companies, if they shall be among 
my assets at the time of my death (naming four nation- 
ally known companies). But I do not wish that this pref- 
erence of mine shall be construed as a limitation of the 
absolute power of my trustee to deal freely with the 
same.” 

We have now traced the trust investment provisions 
found in wills from one extreme to the other—from let- 
ting the trustee in its absolute discretion invest in anything 
it pleases, holding it responsible only for results, to stating 
exactly what it must invest in—“only the following classes 
of securities.” It is not our province to tell a testator what 
investment powers he should create by will—that must vary 
according to circumstances—but to tell him some of the 
powers that he may confer and to suggest to him that he 
should by all means include well-considered investment pow- 
ers in his will. Whatever else he does, he should not leave 
his trustee in doubt as to its investment powers. 


RETAINING ORIGINAL INVESTMENTS 


The most troublesome investment problem of a trustee 
is not the purchase or sale of new investments, but the 
retention and disposition of old investments—that is, in- 
vestments owned by the testator at the time of his death. 
The executor finds in the estate an aggregation of miscel- 
laneous stocks and bonds. He pays the debts without hay- 
ing to dispose of the securities and makes disposition in 
kind to the trustee. The trustce reads in the will that it is 
limited to legal investments or that it must invest the trust 
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funds “only in the following classes of securities.” Yet it 
finds itself the holder and owner in trust of stocks and 
bonds and notes that are not legal investments for trust 
funds or that do not come within “the following classes 
of securities.” What is the trustee to do? Some of the stocks 
are regarded as having sound value and are perhaps pay- 
ing handsome dividends; some have value but no ready 
market; some have neither. It is at a time when the price 
of stocks is down and bonds up or vice versa. Shall the 
trustee forthwith convert the ten per cent. security it takes 
over from the executor into a five per cent. security that 
satisfies the provisions of the will? Shall it follow the letter 
of the will and shut its eyes to consequences? If it retains 
the original investment temporarily for a better market, 
how long may it do so safely? If it immediately sells the 
non-legal bonds at a discount, shall it charge the loss to 
the principal of the trust? If it holds them and they fall 
still further, is the trustee liable for the loss to the estate? 

A testator should never leave his trustee in such a quan- 
dary about original investments. If he prefers that the 
trustee get rid of them forthwith, sacrifice or no sacrifice, 
he should say so, and, himself, take the responsibility for 
the loss. If he wants his trustee to get rid of them even- 
tually but not hastily—as market conditions permit their 
sale at an advantage to the estate—he should say that, too. 
If he wants his trustee to hold them as long as they seem 
to be a good investment to the trust, let him say so. It is 
the testator’s duty to his trustee, as well as his privilege, 
to say what he wants done with the stocks and bonds that 
he has spent his life accumulating. 

Very seldom does a testator say that the trustee shall 
immediately dispose of the original investments, unless they 
should be in the form of real estate. It is not uncommon 
for him to say that his trustee shall proceed as soon as 
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practicable after his death to convert his real estate into 
personal property. It is common to call for an early sale 
of the business, but the testator usually directs that his 
stocks and bonds shall be retained and held by the trustee 
as a part of the trust estate. He may simply direct that 
his trustee may retain as a part of the trust estate invest- 
ments taken over from the general estate without liability 
for depreciation in value, or he may say that investments 
may be retained “whether of the class expressly authorized 
for the investment of trust funds or not.” 

He may be still more specific, thus: “The trustee shall 
have full power to retain as a part of the trust estate any 
of the property owned by me at the time of my death, and 
if it deems such action advisable, whether or not said prop- 
erty would constitute a proper investment of trust funds”; 

“The trustee may retain as part of the trust estate any 
securities which may be received by it, whether the same 
are approved investment for trust funds or not, and the 
trustee shall incur no liability by reason of any deprecia- 
tion in value in such securities, or any other property con- 
stituting a part of the trust estate.” 


Trustee Trapinc WitH ITsELr 


One of the practical problems that arises in connection 
with trusts under administration by trust companies or 
banks relates to the trustee trading with itself. We have al- 
ready discussed an instance of the trustee borrowing money 
from itself for the benefit of the trust, but the same ques- 
tion in principle arises in another guise: The trustee has 
stocks and bonds to sell or exchange or it has money to 
invest. It has a bond department or auxiliary investment 
company that buys and sells and deals in the very class 
of securities that the trustee has to dispose of or that the 
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trustees must invest the trust funds in. The bond depart- 
ment or investment company will buy the securities from 
the trust at identically the same price it can buy them 
elsewhere. The bond department or investment company 
makes a profit on the securities it buys and sells. The trus- 
tee would have to pay some other dealer in stocks and bonds 
a similar commission. Why not allow the bond department 
or investment company of the trustee to make the sale or 
purchase of securities and receive the commission? 

The answer is that a trustee cannot make a secret profit 
on a trust transaction, that the bond department and trust 
department are but parts of a whole, that taking a com- 
mission and making a profit on a bond transaction is really 
making a secret profit out of the trust which is, admittedly, 
improper. 

The solution is that the trustee do not trade with itself. 
Let the trustee go out into the open market to buy and 
sell the securities of its trust. This is the way the issue 
is met in the larger centers of population where there are 
several trust companies with bond departments and invest- 
ment houses—some independent of and some connected with 
trust companies and banks. Many of the trust companies 
do not have bond departments of their own. Others that 
do have bond departments do not permit dealings in securi- 
ties between their two departments. 

The difficulty comes in the smaller communities where 
there may be but one active trust company or bank, and 
this one conducting both trust and bond departments. If 
the trust department is not permitted to deal with the bond 
department, it is at a disadvantage in buying and selling 
securities and keeping its trust investments properly diver- 
sified. The whole trust may suffer from the stagnation of 
its investments. 

Some testators, believing that their trusts will be better 
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administered if the trustee is permitted to trade with its 
own bond department along certain well-defined lines, in- 
corporate a provision to that effect in their wills. The fol- 
lowing are examples of such provisions: “Said trustee is 
authorized and empowered to sell and transfer to the trust 
account any of the securities it may have on hand from 
time to time at such prices as the executive committee of 
the board of directors may fix, or it may, at its discretion, 
purchase such securities, in whole or in part, from such 
sources.” 

“The trustee of the trust estates hereinbefore created 
may, when acting in the manner herein prescribed, sell or 
purchase bonds, notes, mortgages and/or securities for the 
account of the trust estates hereby created to or from itself 
individually at the same price or prices at which it may 
sell or purchase such bonds, notes, mortgages and/or se- 
curities dealt in by it to or from the public generally, it 
being my intention that the general rule to the effect that 
trustees shall not make a profit out of trust funds for them- 
selves shall not apply so as to prevent the sale or purchase 
by the trustee to or from itself individually of such securi- 
ties, or to require the trustee to account for any profit 
which may accrue to it from the sale or purchase of any 
such securities from or to said trust estate as aforesaid, 
nor shall any such profit be accounted in diminution of 
the compensation of the trustee to which it may otherwise 
be entitled.” 

“The said Trust Company, whether as executor or 
as trustee, is hereby authorized in any exchange or invest- 
ment or re-investment hereunder to acquire securities from 
said Trust Company at prevailing market prices; 
that is, at prices at which said securities are sold to its 
customers.” 

“The trustee may sell to or exchange with the said trust 
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estate the securities held by it or by any other trust ad- 
ministered by it and/or its own private securities or in- 
vestments from the said trust estate at the same price or 
prices at which it may buy or sell such securities dealt in 
by it or from the public generally, it being the design of 
the parties hereto that the said securities and investments 
of the trust estate be purchased and sold through the bond 
department of the said trustee, pursuant to the investment 
provisions hereof in the same manner and for a similar 
profit (which shall not be counted in diminution of the 
compensation mentioned in paragraph hereof) as it 
would buy and sell the same as the commission agent or 
broker of the said testator during his life time, and no 
person buying from the said trust estate shall be required 
to see to the application of the purchase money.” 

“Said trustee may also, both during the term of and 
at the expiration of this trust, sell to or exchange with the 
trust estate its own private securities, or buy for its own 
use any securities from the trust at the reasonable value 
of the same, or loan or advance its own funds to the trust 
estate for any necessary trust purposes at prevailing rates 
of interest.” 

It cannot be stated as a general proposition that a trus- 
tee should never, under any circumstances, purchase trust 
investments from or sell them to its own bond department 
at the prevailing market price and take the profits on the 
purchase or sale of the securities, in addition to its com- 
missions as trustee; but it may be said that it should never 
do so except under extraordinary conditions, and then the 
transaction and every detail of it should be open to the 
inspection not only of the probate court but of every one 
financially interested in the trust. In fact, the attention 
of the court and of the beneficiaries may well be called to 
the extraordinary condition that justified such purchase or 
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sale of the securities. The trustee may well afford to go 
to any reasonable length in preventing even a hint of sus- 
picion about its good faith, due diligence, and sound judg- 
ment in the administration of the trust. 


ConsENT oF THIRD ParTIES 


Sometimes the testator, while giving the trustee wide 
latitude in the selection of investments, will nevertheless 
limit it by requiring it to obtain the consent of named par- 
ties—usually beneficiaries themselves—to any sales or pur- 
chases. The motive is commendable. The trustee should be 
glad to consult with the parties named; doing so lessens 
its responsibility. But, as a practical matter, think what 
a burden the testator is putting upon the trustee! It is 
more burdensome than in the case of real estate already dis- 
cussed, in that the transactions are so much more numerous. 
Every time the trustee offers a bond or certificate of stock 
for sale, the purchaser at his peril must make sure that the 
trustee has obtained the consent of all the parties named. 
As a matter of fact, when the consent of members of the 
family is sought they usually say, in substance, “You know 
so much more about such things than we do, we are rely- 
ing upon your judgment. If you advise us to sell or pur- 
chase, we consent.” 

What the testator has in mind here, as in the case of 
selling real estate, would be accomplished quite as effec- 
tively by requesting the trustee, by word of mouth or by 
letter or by memorandum, not in the will itself, to consult 
the named parties in changing the investments of the trust. 
A testator should never do anything to delay or retard or 
complicate the administration of a trust, unless some good 
is to be accomplished thereby that cannot be accomplished 
as well in some other way. 
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SEEING TO APPLICATION 


One provision in the investment clause of a will that is 
of great practical value is the one that relieves any one 
dealing with a trustee from having, at his peril, to ascertain 
whether or not the trustee is acting within its powers. 
It is sometimes stated that the trustee is authorized to 
give receipts that may be accepted as final and conclusive 
of the transaction; that when a corporation is asked to 
transfer any of its stock held in the trust it is not re- 
quired to ascertain the authority of the trustee to have it 
transferred; that anyone paying money to a trustee. need 
not look to the application of the funds. Any such pro- 
vision that helps to put the trustee in position to deal 
with the trust estate as if it were its own is improving the 
administration of the trust, provided the trustee is worthy 
of the confidence reposcd in it. 

One who has followed through this discussion of the 
powers of the trustee, whether relating to distribution or 
administration or investment, must have concluded that no 
testator can lay down in his will rules definite or inclu- 
sive or strict enough to cover all contingencies, so as to 
obtain good administration out of a bad trustee; and that 
the wider latitude, within reason, a good trustee has, the 
better administration it will give. The best course, there- 
fore, seems to be to use the utmost care in selecting the 
trustee, to clothe it with ample powers in every respect, 
to state in general terms what the testator means to accom- 
plish by the trust, and then to leave details of the admin- 
istration and the means of obtaining the objectives of the 
trust to the integrity, experience, and sound judgment of 
the trustee. As stated in the dedication, “trust reposed in 
noble natures obliges them the more.” 


CHAPTER XVI 
POWERS OF EXECUTOR 


The functions of the executor who settles the estate within 
a year or so after the death of the testator, and those of the 
trustee, who administers the estate thereafter for a period 
of, perhaps, twenty years, are similar in many respects. 
For this reason executor and trustee must have many 
powers in common. In view of this, the draftsmen of wills 
frequently make no attempt to distinguish between the pow- 
ers of the executor and of the trustee, either enumerating 
the powers that may be exercised by the executor and 
trustee, or else clothing the trustee with certain powers and 
adding that the executor may exercise the same powers. 
Thus: “I hereby nominate and appoint Trust Company 
as executor of this my last will and testament, and I give 
unto it as such executor the same powers and authorities 
with reference to the control, management, and disposition 
of my estate that I have given to it as trustee herein.” Or, 
“TI hereby direct that the said executors shall have all and 
the same powers and enjoy all and the same privileges con- 
ferred upon the trustees by the terms of this will, in so far 
as they may deem it necessary and prudent to exercise them 
in the administration of my estate.” 

There are, however, certain functions that are peculiar 
to executors and for that reason they should be clothed 
with special powers ample for the performance of these 
specific functions. The statutes, to be sure, are supposed to 


give executors ample power properly to settle estates; but 
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the statutes, being general in their terms, cannot meet the 
special demands of estates. 


Time For SEerrumnc Estate 


One of the things to which the testator must give attention 
is the time within which the estate must be settled. If he is 
silent on the subject, the executor must follow the statute. 
In some States the statutes permit the executor to settle 
the estate within one year from the date of his qualification 
and, if he has not filed his final account by the end of the 
second year, the statutes give the beneficiaries under the will 
and the creditors of the estate the right to have the executor 
cited to court to show cause why it should not make a final 
accounting and distribution. In the light of such statutes, 
the executor is tempted to hurry the settlement of the estate, 
even to the extent of sacrificing the best interests of the 
beneficiaries and of the creditors. No self-respecting execu- 
tor relishes running the risk of being cited to court to show 
cause why it has not followed the statutes. Yet the proper 
settlement of many—in fact—of most large estates cannot be 
completed within one or even two years after the death of 
the testator. Businesses must be reorganized or wound up. 
Encumbrances on land must be worked off. Vacant property 
must be developed so as to be marketed to the best advan- 
tage. Death may occur at a time of market depression, 
when securities are away below their actual, or even their 
normal, value. Any number of such things may exist to 
make it unwise to force the settlement of the estate within 
such a short time. The executor cannot rely upon the indul- 
gence of the beneficiaries while it is working out the estate. 
A single legatee with little to lose may so pester the executor 
for a settlement as to drive it to convert the assets, pay the 
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debts, make the distributions and wash its hands of the 
whole business. 

The safer course for the testator is to leave some expres- 
sion about the length of time the estate may be kept open— 
i.e., if the estate is likely to suffer by being closed within 
the year. Thus: “As executor, it shall not be required to 
settle my state within the period prescribed by law, but, 
in its own sound judgment and discretion, may hold the same 
intact and undivided until such time as it shall have paid all 
of my debts and worked out each and every enterprise or 
transaction in which I may be occupied or engaged at the 
time of my decease to full completion, exactly as I might or 
could do if living.” 

Mr. Frank A. Munsey in his will said, “Whereas, so 
large a percentage of my property is vested in good will, 
it would require some time to convert my entire property 
into cash with any reasonable conservation of said property. 
Newspapers, periodicals and merchandising properties are 
not easily sold. To dispose of them to advantage means find- 
ing customers for them. This might be done quickly or it 
might call for five or eight years. I should need as much 
time to turn them into cash myself. To expect my executors 
to accomplish this in less time than I should require, would 
be asking of them something they would doubtless fail to 
perform. I, therefore, direct that my executors have five 
years in which to convert my property into cash, and more 
time if, in the discretion of the court, they should have it. 
Forced liquidation of my publishing and other interests, in 
which good will is a big factor, would mean slaughter of my 
assets. All bequests are to be paid as soon as sufficient money 
is realized from my estate to do so. In the meantime the 
legatees are to receive interest quarterly at the rate of 5% 
per annum, from the date of my death, from the income of 
my estate, on the amounts of their respective legacies. It is 
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my intention that this direction shall in no way prevent the 
vesting of said legacies immediately upon my death. Should 
this direction conflict with the law against perpetuities or 
otherwise, so as to render this, my will, or some part there- 
of, inoperative or invalid, this direction is to be disre- 
garded.” 


ConTINUING BusINEss 


As a corollary to the power to postpone settlement of the 
estate must be the power to continue any business in which 
the testator is engaged or interested at the time of his death. 
It would be preposterous to permit the executor to hold the 
estate open five years, say, and not permit it, in the mean- 
time, to do all things necessary to the proper prosecution 
of the business enterprises of the estate. It is common, there- 
fore, specifically to authorize the executor, as well as the 
trustee, to carry on any business in which the testator may 
be engaged or interested at the time of his death. Thus: 
“T hereby give to my said executor full power and authority, 
in its discretion, to continue any and every enterprise and 
undertaking of whatsoever character in which I have been 
concerned or to which I have been a party at the time of 
my decease, and to defray the cost and the expense of so 
doing out of my estate, and I direct that said executor shall 
not be in any way liable for any loss resulting therefrom.” 

“T authorize and empower my said executor to carry on, 
if it shall think advisable to do so, during the administration 
of my estate, any business which I may have in operation 
and going at the time of my death, in order to fulfill any 
contract I may have made and also so long as such business 
is profitable and is earning a net profit or dividend, but 
whenever all contracts which I shall have made shall have 
been fulfilled and such business ceases to earn a net profit 


242 WILLS 


or dividend the operating or carrying on of the same shall 
cease, and my said executor shall sell the same for the best 
price that can be obtained therefor.” 

The executor may be authorized to carry on a particular 
business. Thus: “To carry on and continue the general 
mercantile partnership business in the Borough of ; 


County of , and State of » known under the firm 
name of & Co., under the terms of articles of copartner- 
ship dated -——, , 18—, between myself and 

and , so that said business may be continued under the 


terms of said partnership agreement, for the benefit of my 
estate, for such length of time as my executors and trustees 
may consider it judicious so to do, provided, however, that 
if my individual executor and trustee should signify in writ- 
ing his desire that said business shall be closed out, then and 
in such case my executors and trustees shall proceed to take 
such action as may be proper to close out and wind up said 
business according to law. I also authorize and empower my 
executors and trustees to take, or unite in, any proceeding 
which may in their judgment be proper to continue the 
business aforesaid, either as a limited partnership or as a 
limited liability company or as a corporation, on such terms 
and in such manner as my executors and trustees may deem 
expedient.” 


REORGANIZING AND REFINANCING BUSINESSES 


If the executor is to be authorized to carry on a business, 
it is well that it be clothed with the specific powers properly 
to carry it on. Merely to authorize the executor to carry 
on the business and stop there is to leave the executor in 
a quandary, not knowing how far it may proceed under its 
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implied powers. One of these implied powers is to participate 
in refinancing or reorganizing the business. We have already 
discussed this power for the trustee; but frequently the re- 
financing and reorganizing come during the period of ex- 
ecutorship, when, of course, it is more important for the 
executor than it is for the trustee to have such power. The 
late J. A. Stewart of New York City, Chairman of the 
Board of the United States Trust Company of New York, 
who died after he was 100 years old, authorized his executor, 
as well as his trustee, “to consent to the reorganization or 
consolidation of, or other change in, any corporation in 
which stocks or obligations may be held or acquired by said 
executors or trustee; and to consent to any readjustment, 
conversion or sale of any such stocks or obligations, and to 
take all steps, deposit and transfer all stocks and obliga- 
tions, and execute all agreements, deeds, releases, and as- 
signments and other papers necessary or proper in connec- 
tion therewith.” 

It may be well to authorize the executor to incorporate a 
business that during the lifetime of the testator was con- 
ducted as a sole proprietorship or partnership. Thus: “In- 
asmuch as my executors may find it desirable in the settle- 
ment of my estate to organize a corporation to take over 
my business or to sell my manufacturing plant, busi- 
ness and good will to some corporation either already exist- 
ing, or organized to purchase the same, they are authorized 
on behalf of my estate to subscribe for, take and hold shares 
in any such corporation to such amount and upon such 
terms as they shall deem wise, having in view the interest of 
my estate, and to convey all or any of my real estate or per- 
sonal property to such corporation at such prices and upon 
such terms as they see fit, and take in payment shares, to 
such extent as they see fit.” 
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Maxine anp RENEwiInc LOANS 


One of the most frequently employed special powers in 
connection with the settlement of an estate is that of renew- 
ing loans and making new loans for the benefit of the estate. 
It is to be seen that these are two separate and distinct 
powers—one to continue existing obligations, the other to 
create new ones. It may be equally important for the exec- 
utor to have and exercise both of them. The testator, for 
example, is maker or endorser of notes at his bank for his 
business or for himself, or as accommodation to a friend 
or business associate. It may not be convenient or proper 
for the executor to pay off the note at its first maturity 
after the death of the testator. If it is an accommodation 
endorsement, the maker may not expect his endorser to take 
up the note. Yet if the executor is not permitted to renew 
the note or continue the endorsement, the banker will have 
to carry the note as a past-due paper and formally prove 
the debt as a claim against the estate even though the maker 
expects in good time to pay the note. 

It may be advisable for the executor not only to continue 
for a time the existing obligations, but also to create new 
obligations for the benefit of the estate. There may be press- 
ing obligations of the estate. It may be a time of depression 
when assets could be converted into cash only at a loss and 
sacrifice. If the executor may borrow money and pledge the 
assets of the estate as security, it may be able to pay claims 
against the estate or small legacies and yet save the estate 
from loss through sales at a sacrifice. It is well, therefore, 
for a testator who is engaged in business to consider giving 
his executor power not only to continue existing obligations 
but under certain conditions to create new obligations for 
the benefit of the estate. One testator said, “Whereas, I am 
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at the present time interested as a stockholder in one or 
more corporations, and am liable as endorser on the com- 
mercial paper of said corporations, or have guaranteed the 
payment of certain commercial paper of said corporations; 
and whereas, I may be so liable as such endorser or guar- 
antor at the time of my death, I do hereby authorize and 
empower my said trustee and executor, in its discretion, to 
continue and renew said endorsements and guaranties, and 
to endorse or guarantee all such notes, drafts and commer- 
cial paper of said corporations as said trustee and executor 
may deem necessary for the use of said corporations, and 
for the benefit of my estate.” 
Another authorized his executor “to renew, extend or 
continue such notes or obligations as I may have outstanding 
at my decease, representing money borrowed by me or 
obligations incurred by me, and to make, execute and de- 
liver new notes, bonds or other instruments binding my 
estate, and with the same to pledge all or any investments, 
securities or property which may from time to time con- 
stitute my estate, as collateral security, for the purpose of 
securing funds with which to subscribe and pay for issues of 
new stock or shares of corporations or companies where my 
estate may be interested or concerned as a stockholder or 
otherwise, which such subscriptions or purchases of new 
stock or shares as aforesaid I hereby expressly authorize 
and empower my executors and trustees to make and pay 
for out of the principal of my estate, or by funds raised 
for such subscription or purchase, in manner aforesaid.” 
Another testator said, “My investments are of such a 
nature that it might be prejudicial to my estate to attempt 
to convert them into cash at once for the payment of my 
debts. I, therefore, authorize and direct my executor to ar- 
range, if necessary, with my creditors to continue the obli- 
gations and loans until payment can be made without sacri- 
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fice of my securities and to effectuate such plan. I, therefore, 
direct my executor to make notes as executor in renewal of 
such as were made by me, or for which I am liable as en- 
dorser or otherwise, for such time as may be agreed upon, 
and to renew these notes as often as may be necessary, and to 
pledge as security for the payment thereof such stocks, 
bonds and other property as may form part of my estate.” 

The following is a special provision for accommodation 
endorsements by the testator, “I authorize my executor and 
trustee to bind my estate by endorsing renewals of notes 
on which I am accommodation endorser at the time of my 
decease, and so endorse renewals until they can be released 
from liability, which releases they shall endeavor to secure 
at the earliest possible date.” 


CoMPROMISING AND ADJUSTING CLAIMS 


An expressed power that will frequently facilitate the 
settlement of estates is that of compromising and adjusting 
claims for and against the estate. In the absence of such 
power the executor must hew to the letter of the law. If it is 
a claim in favor of the estate it must collect it or reduce it to 
judgment or sell it at public auction. If it is a claim against 
the estate it must pay it or stand suit on it. This is not the 
way business men handle their claims. They have to give 
and take, to make compromises and adjustments even though 
they think that justice is all on one side or the other. They 
decide that it is better for them to suffer slight wrong than 
to go to law over trifles. Why should not the executor be 
clothed with power to do what appears to be best for the 
estate under all the circumstances? Why should it, any more 
than the testator, be required to throw good money after 
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bad? Why should it be required to be contentious over 
trifles, saving pennies in judgments and throwing away dol- 
lars in contests? 

The following are some of the paragraphs from wills in 
which the testator clothed his executor with special powers 
with regard to the compromise, adjustment and _settle- 
ment of claims: “compromise, settle, adjust, manage and 
deal with any and all of my property and obligations, or 
claims against my estate, upon such terms and conditions 
as to it shall seem wise for the proper settlement of my 
estate, without the order of any court”; “to settle and com- 
pound any claims either in favor of or against my estate, 
as to said executor shall seem best”; “to settle and compound 
claims, either in favor of or against my estate, and to give 
full receipts and discharges”; “to compromise, compound, 
adjust and settle any and all debts and liabilities due to 
or from my estate, for such sums and upon such terms and 
conditions and in such manner as my executor shall deem 
best”; “to adjust, compound and compromise any and all 
claims, debts or demands which may be due or owing to me 
at the time of my death, as in their judgment they may 
deem for the best interest of my estate”; “to deal with any 
indebtedness which may at any time exist to my estate ex- 
actly as I could do, making extensions and compromises 
of the same as its judgment approves.” 

Whatever may be the language in which the power is ex- 
pressed, the purport is to give the executor the authority 
to deal with claims for and against the estate as seems to be 
for the best interest of the estate, under all the circum- 
stances. If there is an abuse of the authority to the extent 
of evidencing bad faith, the beneficiaries have recourse to 
the probate court to protect them against abuse at the hands 
of the executor. 
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SaLEs oF PROPERTY 


Another special power of the executor that should have the 
earnest consideration of the testator is that with regard to 
sales of real and personal property. It may be necessary to 
sell property to create assets to pay debts or to pay legacies. 
Ordinarily the personal property must be exhausted before 
the real estate is touched; the personal property may even 
be called upon to relieve real estate of its mortgage indebt- 
edness. Yet this may be the opposite of what the testator 
really desires; he may want his real estate and his personal 
property kept intact; he may want his real estate to bear 
its own mortgage indebtedness, and his personal property 
to bear his unsecured indebtedness. He may want certain 
of his property sold and the balance of it held at all hazard. 
As to this there is no general rule to be laid down; each 
testator must consider his own estate. But let this be said: 
The testator should not leave his executor in doubt about 
the retention or sale of his properties; if he has preferences 
one way or the other, let him express them. If he does not 
think them of sufficient moment to include in the will, let 
him say, as did one testator, as follows: “I have filed with 
this will a letter giving my opinion as to the course to be 
adopted by my executor in regard to certain securities 
owned by me. As these securities may be changed by me in 
my lifetime and as business conditions may change, I wish 
it understood that this memorandum is to be considered more 
as a suggestion and letter of advice than as a definite man- 
date to be carried out in all events.” Or in the will, itself, 
he may specifically exclude a certain named piece of land 
or corporation stock or bond from the executor’s power of 
sale. 


The executor may always obtain from the probate court 
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authority to sell the property that must be sold to create 
assets to pay debts or legacies; and in some instances it may 
be prudent to throw this much limitation around the ex- 
ecutor—i. e., to make it show cause to the court why it needs 
to sell the property. But under ordinary circumstances, es- 
pecially when dealing with an experienced and responsible 
executor, it is preferable to give the executor power to make 
the necessary sales without first having to obtain an order 
of court. It facilitates sales and puts the executor on an 
equality with the testator, himself, in making and negotiat- 
ing good sales for the estates. 

We have in mind the actual settlement of an estate in 
which there were farming tools, implements, and teams to be 
disposed of. To have put these up and sold them at public 
auction would have been to sacrifice them; but by having 
authority to sell the items privately and, if necessary, on 
terms, the executor was enabled to dispose of them to good 
advantage and thereby save the estate a considerable amount. 

It is customary now for the executor to have authority 
to sell real estate and personal property publicly or pri- 
vately, for cash or on time, upon such terms and conditions 
as to the executor shall seem best, without an order of court. 
The following are some of the expressions on this point to 
be found in modern wills: “to sell and dispose of all or any 
part of investments, securities and real estate of which I 
may die seized or possessed or which may from time to time 
comprise the capital or principal of my estate or the trusts 
under my will, either at public or private sale for such 
prices and on such terms as to them may seem fit and 
proper”; “‘to sell, transfer, assign, and deliver the whole or 
any portion of my estate, except as herein otherwise spe- 
cifically devised, at either public or private sale, with or 
without notice, without securing any previous order of court 
therefor, and upon such terms and conditions as to it may 
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seem best, but subject, however, to confirmation by court as 
provided by law’; “to sell at public or private sale, and to 
grant, bargain, sell, exchange, transfer, convey, from time 
to time, all or any part or portion of the real estate and per- 
sonal property herein advised and bequeathed, or purchased 
with the produce or income thereof, or for the time being in 
their hands, or under their control, or that may in any way 
be or become a part of my estate; either for cash or upon 
such time and terms of sale and security if any, as they may 
deem for the best interest of my estate’; “‘to sell and dispose 
of the whole or any portion of my estate, real, personal, and 
mixed, at public or private sale, in their discretion, as 
promptly as in their judgment is possible, without loss or 
detriment to my estate, upon such terms as to them may 
seem best”; “to sell and convey at public or private sale 
any property, real or personal, belonging to my estate and 
not hereinbefore specifically bequeathed or devised, upon 
such terms and conditions, including the amount of the pur- 
chase price and the credit extended for the payment of the 
same or any part thereof, as they may in their uncontrolled 
discretion deem proper.” 

In connection with the handling of real estate by either 
the executor or the trustee it may be necessary to make ex- 
changes in order to straighten lines. Thus, “I authorize the 
executors and trustees for the purpose of straightening lines 
to exchange gores or parts of lots with other parties and 
to receive in consideration real estate in return which shall 
be held in place of that so exchanged and conveyed.” 

Two features incident to such unlimited power of sale in 
the executor are (1) that the executor shall have power to 
execute the proper deeds of conveyances, bills of sale, and 
other instruments necessary or proper to pass the title and 
complete the sale; and (2) that the purchaser shall not be 
required to look into the application of the proceeds of the 
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sale. The first has been expressed thus: “to make, execute 
and deliver any and all deeds or instruments necessary and 
proper to carry such sale or sales into effect.” The second, 
thus: “And no purchasers at any sale made by them shall 
be bound to inquire into the expediency, propriety, neces- 
sity or validity or any such sale, or to see to, or be liable 
for, the application of the purchase moneys arising there- 
from.” 


Co-EXECUTORSHIPS 


Another group of expressed powers of the executor centers 
about co-executorships, especially where one executor ‘is a 
natural person and the other a corporation. Confusion may 
be avoided in some instances if the principal duties of each 
are defined. Take the problem of the control of securities. 
Shall the personal executor and the corporate executor have 
equal access to the securities? Shall the personal executor re- 
move the securities from the vaults of the corporate execu- 
tor? Shall the corporate executor have access to the securi- 
ties without the presence of the personal executor? Such 
questions as these are apt to arise in such co-executorships, 
and the testator should answer them in his will. The follow- 
ing paragraph is to be found in a number of Pennsylvania 
wills: “I will and direct that my corporate executor and 
trustee, the Trust Company, shall have the custody 
and care of the moneys, securities and investments which 
may constitute my estate and the capital of the trusts by this 
will created, and shall keep the accounts of my estate and 
said trusts, provided that my individual executor and trustee 
shall have access to said securities, investments and ac- 
counts, in conjunction with my corporate executor and trus- 
tee, at all times during business hours, but shall not remove 
said moneys, securities, investments and accounts from the 
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office and custody of my corporate executor and trustee, 
the Trust Company, without the assent of said com- 
pany.” 

Sometimes the testator wants his personal executor, by 
reason of the latter’s greater familiarity with the business, 
to vote at the stockholders’ meetings of the corporations 
in which the estate is especially interested, and wants the cor- 
porate executor to have custody of the securities, themselves. 
Thus: “For several years past my brother » whom I 
have nominated as one of the executors and trustees of this 
will, has been closely associated with me in my business af- 
fairs, and for that reason it.is my desire and I will and direct 
that my brother, , shall represent my estate at the cor- 
porate meetings of Company, and I give unto him the 
power to designate and appoint a substitute or proxy in the 
event that he is unable to attend said meetings, and in 
the event that he make no designation, I will and direct that 
my cousin , shall represent the estate at said corporate 
meetings.” 


ADVISERS TO EXECUTOR 


Instead of naming co-executors and defining the powers of 
each, the testator sometimes prefers to name one or more 
of his friends or associates advisers to his executor, thereby 
securing their personal service and advice without imposing 
upon them the burden of settling the estate. At one extreme 
in this respect is the adviser, or advisory committee, that 
has no authority whatever over the actions of the corporate 
executor; it may accept and act upon or utterly disregard 
the advice it receives; at the other extreme is the advisory 
committee clothed with powers and responsibilities almost 
as great as those of the executor itself. An illustration of 
the former is the following from a Nebraska will: “It is my 
desire, however, and I hereby direct that my said executor 
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shall consult with and advise with or , or both of 
them in all matters affecting the transfer, sale or invest- 
ment of the property disposed of herein, but said Trust 
Company shall have sole authority to act, and shall assume 
full responsibility for the execution of this will.” An illustra- 
tion of the latter type of advisory committee is the following 
from a Kentucky will: “I appoint my nephew » my 
friend and physician , and my friend a com- 
mittee to act, at all times and in all matters, with my execu- 
tor hereinbefore named, and with respect to the several trusts 
hereinafter created, in the control and management of my 
estate. Should any person named above as the committee 
decline to serve, or should he thereafter resign or otherwise 
fail or be disqualified to act, the remaining members of said 
committee shall have power to fill such vacancy, and such 
power shall continue in the acting members of said committee, 
so that said committee shall always be maintained and as 
such will at all times be vested with the powers herein given 
to it. The executor of my estate and the holder of the several 
trusts created in this will, shall act only with the approval 
and under the direction of said committee in any matter in- 
volving the handling, sale, investment, and reinvestment of 
my estate, both realty and personalty. With the approval 
and under the direction of the committee to be evidenced by 
at least two of its members uniting in the deed to realty, the 
executor and trustee aforesaid shall have power at any time 
to sell and convey to the purchaser, or purchasers, any 
real estate, or sell, transfer or assign any personalty, that 
may at any time constitute my estate in the hands of my ex- 
ecutor or any trustee; the purchaser not to be required to 
see to the application of the proceeds of such sale, subject 
to the approval and under the direction of said committee. 
I vest in my executor and trustee aforesaid the fullest power 
to, at all times, change the form of any and all investments, 
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and of investing and reinvesting my estate and the proceeds 
of the income arising therefrom. The committee shall like- 
wise have supervision of all indebtedness incurred by the ex- 
ecutor and trustee, and, before acting in any matter calling 
for expenditures to be made out of my estate, either by 
way of commissions, fees or other payments, or in the em- 
ployment of legal counsel for said estate, the approval and 
direction of said committee shall first be obtained, by said 
executor and trustee. In evidencing its approval and direc- 
tion the committee aforesaid shall act as a body, but in the 
event of a failure of all the members to agree, then a ma- 
jority thereof shall be sufficient to exercise all the authority 
vested in the committee.” In the latter case the testator, for 
all practical purposes, constitutes the three members of his 
committee co-executors and co-trustees. The trust company 
as the nominal executor could not prudently act with regard 
to any important matter in the estate without the formal 
approval of the committee. Advisers to the executor, whether 
individuals or a committee, may render very great service 
in the settlement of an estate, but they should be advisers 
and not dictators; there should be no question in whom the 
final authority rests. The executor should not be able to 
shift its responsibility to the shoulders of its advisers; it 
should not be permitted to say, “I would have done thus 
and so but my adviser would not let me.” If the testator in- 
tends that the advisers shall really exercise authority, as dis- 
tinguished from giving advice, he will profit more by nam- 
ing them co-executors out and out, than by clothing them 
with executor’s power’s under the name of advisers or advi- 
sory committee. 


Property IN DIFFERENT STATES 


Another situtation that is likely to arise in connection 
with the services of a trust company or bank as executor, is 
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that of the estate having property in several States, in some 
of which a foreign corporation is not permitted to qualify 
and serve as executor. In such states the probate court would 
appoint administrator with the will annexed to handle the 
part of the estate that was in that jurisdiction. But the 
testator may not want the probate court of a foreign jur- 
isdiction to appoint an administrator for him; he will most 
likely want the executor of his general estate to have charge 
of all his assets, no matter where they may be located. The 
question of handling assets located in those States that do 
not permit foreign corporations to qualify is being answered 
by naming the president or trust officer or some other officer 
for the time being, to qualify and handle the estate located 
in such jurisdictions, which means that, to all intents and 
purposes, the trust company or bank is settling the estate. 
The following is the provision for such a situation: Should 
any property belonging to my estates in a State in which the 
Trust Company is not authorized to do business, then, 
and so long as the disability continues, , President of 
said Trust Company or, in his absence or inability to 
act, , Vice President of said Trust Company, or in 
the event of death or disability of both, then the President 
for the time being of said Trust Company, shall be 
executor of my will as regards the property situated in such 
State, with all the powers and duties with respect thereto 
which are herein vested in said Trust Company.” 


DIstRIBUTION IN Kinp 


When the time arrives for the distribution of the estate 
among the beneficiaries, the estate may profit by the execu- 
tor’s having certain special power. One of them is to make 
distribution in kind rather than in cash. A beneficiary, let 
us say, is entitled to a legacy of $10,000. He is a spend- 
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thrift. It is a time of business depression; securities are sell- 
ing away below par. If the executor is required to convert 
securities into cash at such a time in order to settle with the 
legatee, the estate and the legatee both suffer ; whereas, if the 
executor is able to deliver to the legatee securities, of the 
present market value of $10,000, the legatee will get more 
and may get his legacy in such form as will induce him to 
save it and not spend it extravagantly. 

One testator gave this authority to his executor: “I 
further authorize and empower my said executors in divid- 
ing my residuary estate into shares as hereinbefore provided, 
to make such division in kind or in money, or partly in 
kind and partly in money, and to that end to allot specific 
stocks, bonds or other securities or property, belonging to 
my estate, real or personal, to either or all of such shares, and 
for the purpose of such allotment it is my will that the judg- 
ment of my said executors concerning the propriety thereof 
and the relative value for the purposes of division of the 
stocks, bonds or other securities or property so allotted, shall 
be final and conclusive upon all persons interested in my 
estate. I authorize and empower my said executors in their 
discretion, to pay any and all legacies bequeathed by this my 
will in cash or in stocks, bonds or other securities belonging 
to my estate, at a value to be conclusively determined by 
them, or partly in cash and partly in such stocks, bonds or 
other securities which stocks, bonds or other securities shall 
be received by any legatee at the value so fixed, in satisfac- 
tion pro tanto of the legacy herein bequeathed to him or her 
as if the same had been paid in cash.” 


Lirerary ExEecutor 


An author or musician or artist may require an executor 
properly to handle his manuscripts or music or paintings 
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even more than he needs one to assemble his monetary assets 
and pay his debts. It is customary in the wills of such to 
name literary executors in addition to the general executors. 
Miss Amy Lowell, for example, named Mrs. Ada Dwyer 
Russell her literary executor and gave her authority to de- 
termine whether any of her unpublished books or manu- 
scripts should be published and if so, to see them through the 
press. Thomas Hardy, the English novelist who died re- 
cently, left directions in his will that a complete edition of 
his poems be published cheaply “‘so as to be within the reach 
of the poorer readers.” All his unpublished manuscripts, let- 
ters and documents were left to literary executors with the 
power to restrain, entirely or temporarily, their publication.” 


Avorine Pus.Liciry 


For the purpose of avoiding publicity in connection with 
his estate, a testator sometimes undertakes to relieve his 
executor of the necessity of filing inventories and reports 
in the probate court, where they become public property. 
One testator, for example, provided that ‘‘no inventory or 
appraisal of my estate shall be required of it (a Trust Com- 
pany named as executor) or its successor, or be submitted 
by it to the Court of Ordinary or any other Court, and that 
no accounting or reporting shall be required of my said 
executor or its successor, by said court of Ordinary, or any 
other Court, and that my said executor, or its successor, 
shall take possession of all of my property and administer 
the same as required by the terms of this will without being 
subject to the direction or order of any court.” 

It is doubtful if a testator can thus take the settlement of 
his estate out of the jurisdiction of the probate court of his 
county. It is still more doubtful if he should do so. The 
longest way round is the easiest way found. The conven- 
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tional steps in the settlement of the estate—filing invento- 
ries, appraisals, reports, and accounts when, and as required 
by statute, in the usual way—are the ones apt to produce 
the best results. Short cuts are apt to lead to trouble and 
secretiveness is apt to rouse suspicion that may do grave in- 
justice to the executor and the beneficiaries. The settlement 
of an estate should be able to stand as white light as ever 
beat upon a king’s throne. 

The powers that have been discussed in this chapter are 
not, by any means, all the powers that must be exercised 
by an executor in the source of settlement of even the 
simplest estate. They are only a few of the powers that 
should be called to the attention of the testator in the prep- 
aration of his will. By granting them he may greatly fa- 
cilitate the settlement of his estate; by withholding them 
or not specifically granting them, he may cripple his executor 
or drive it to the probate court to secure orders to do things 
that any prudent business man in the management of his own 
affairs would feel obliged to do as a matter of course. The 
nearer the testator lets a good executor handle his estate as 
a good business man would handle his own business affairs, 
the better results he will get. Here, as in the case of the 
trustee, it is not a question of selecting just anybody for ex- 
ecutor and undertaking to protect the estate and the bene- 
ficiaries by inhibitions and prohibitions; it is rather a 
question of selecting the right kind of person, trust com- 
pany or bank for executor and clothing him or it with powers 
ample to do what is necessary or advisable to be done in the 
premises. 


CHAPTER XVII 


DISINHERITANCE, CONTESTS, 
LITIGATION 


Sometimes the most vexatious problem of the testator is 
not who shall share in his estate but who among the nat- 
ural objects of his bounty shall not share in it. It is a 
much bigger question than disinheriting children that have 
displeased the testator. He may be justified even in dis- 
inheriting a child that he loves as dearly as he does any 
of his other children. 

The son of a prominent New York banker whose will 
was probated recently requested his father, the will ex- 
plained, not to leave him any money, in view of the large 
bequest the son had received from his grandfather and his 
own substantial fortune, but to divide his share among his 
brothers and sisters. This son, however, did share in the 
distribution of his father’s jewelry and was the legatee 
of a rare collection of books in his father’s library. 

Take, for example, a child by a former marriage who 
has inherited an immense estate from his mother; his father 
may be justified in disinheriting him and leaving all his 
estate to his children by the second marriage. If he is care- 
ful to make an adequate explanation in his will of this 
difference between the child by his first marriage and the 
children by his second marriage, there should be no cause 
of disappointment or dissension. 

Thus one testatrix said, “I give nothing in this will to 
my sons by a former marriage, to-wit: and » since 


my property came mostly from my second husband, ; 
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and I have been guided somewhat in making this will by the 
known wishes of my said husband, , as well as by the 
fact that the said and are both of mature age 
and self-supporting.” 

Or a daughter may have married a man of wealth and 
may not need to share in her father’s estate. A nominal gift 
as a remembrance of her father or a word of explanation 
as to why she is not included in the division of the estate 
will serve to show the public that it was not lack of af- 
fection that actuated her father in disinheriting her. 

If one has what he thinks is just cause for disinheriting 
a child—because the child has displeased him in some way 
—he need not make a great ado over it in his will. That 
is to say, he need not go into detail justifying himself and, 
perhaps, libeling his child as well as disinheriting him. 
In most cases the least said about it the better. It is nec- 
essary in some States to mention a child in order to dis- 
inherit him. It is not necessary, so far as we know, to give 
a child one dollar to disinherit him, though this must not 
be taken as a statement of the law in any particular juris- 
diction except North Carolina. If one has a child that he 
fails to mention in his will, there may be a presumption 
that the omission was an oversight. But if one states the 
names of his children and proceeds to dispose of his es- 
tate without leaving anything to one or more of those 
named, it must be clear that the omission was intentional. 


AFTER-BORN CHILDREN 


The law, itself, takes care of after-born children—that 
is, both those born after the date of execution of the will 
during the lifetime of the testator and those born after 
the death of the testator. In North Carolina, for instance, 
the child born after the execution of the will takes the 
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part of the estate that he would have taken had his parent 
died without a will. In that State the parent may expressly 
exclude an after-born child. 

The following provision is from the will of a New Jersey 
testator who meant to exclude after-born children from 
participation in his estate: “This will shall take effect not- 
withstanding any child or children who may be hereafter 
born of my marriage with my said wife, ae 

But this one from Connecticut meant to include after- 
born children, so he provided as follows: “If, after making 
this will, there shall be a child or children hereafter born 
to me, including any posthumous child, then I direct that 
such child or children shall be entitled to the same share 
both of principal and income and payable in the same 
manner as to time as though this will were executed after 
the birth of such child, and such birth of a child or chil- 
dren shall in no wise invalidate this will.” 

If the testator does not mention his children by name, 
all of them take under his will whether born at the time 
of the execution of his will or even after his death, for 
the will speaks from the date of his death. 


ABSOLUTE DISINHERITANCE 


In some States a parent may disinherit his children if 
it is his clear intention to do so; in other States he can- 
not wholly disinherit his children. But it is not prudent 
to make a statement of the law in general, for we are not 
offering information about the law or practice of any juris- 
diction. Suffice it to say that under the common law, which 
has now been greatly changed, a man’s goods were divided 
into three parts and his heirs received one-third, his wife 
another third, and the remaining third he could do what 
he pleased with. If he had no wife, his heirs received one- 
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If he had no children, his wife received one-half and he could 
dispose of the other half as he chose. If he had neither 
wife nor children, he could dispose of the entire estate as 
he pleased. 

But, though a parent may generally disinherit a child 
if he sets his head to do so, he cannot disinherit one by 
merely saying in his will that he disinherits such and such 
child. He must not only leave out of his will any gift to 
the child but he must also dispose of all his estate. If he 
dies intestate as to any portion of his estate, the child 
will come in and share as an heir in that portion, no matter 
how strong a statement of desire to disinherit him had been 
incorporated in the will. This is important to the testator 
desiring to disinherit a child, for he is apt to think that 
it is enough for him to say, in substance, “I disinherit my 
son oat 

The law on this point is thus stated by Remsen: “To 
disinherit an heir or next-of-kin the testator must not fail 
to make a valid disposition of all his real and personal 
property. An affirmative provision that a certain heir or 
next-of-kin, or his issue, shall be excluded from participa- 
tion in a division of testator’s property is not alone suffi- 
cient. Should the testator die intestate as to any portion 
of his property, it of necessity passes to the heir or next- 
of-kin under the laws of intestate succession.” (309) 

If a testator should make a gift that lapsed during his 
lifetime by the death of the beneficiary, the disinherited 
child would share in such lapsed legacy or devise because 
as to this his father would be intestate. 

To show that the testator’s attention was called to the 
fact that he was omitting from his will some who might 
expect to be or be expected to be beneficiaries and that he 
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was acting deliberately and intentionally in omitting them, 
he may include in his will some such statement as the fol- 
lowing: “I have intentionally omitted all my heirs who are 
not specifically mentioned herein, and I hereby generally 
and specifically disinherit each, any, and all persons whom- 
soever claiming to be or who may be lawfully determined 
to be my heirs at law, except as otherwise mentioned in 
this will.” 

No advice is offered as to whom among his heirs and 
next-of-kin a testator should or should not disinherit; it 
would be presumptuous to do so. But this one piece of 
advice is offered very earnestly: If you feel justified in 
disinheriting a child or a parent or a brother or sister or 
anybody else who would be one of your heirs or next-of-kin 
if you died without a will or whom the public would expect 
you to remember in your will, then, by all means, say as 
little about it as possible. Say enough, to be sure, to make 
the disinheritance effectual—follow the advice of your law- 
yer in this respect; but do not use the pages of your will 
as a means of getting even with some one who has dis- 
pleased you to the extent of your wanting to “cut him off.” 
If you do, you may regret it, and if you do not regret it, 
your loved ones—those who are objects of your bounty— 
will regret it when your will is published. They will be 
ashamed of you, that you did not have enough self-mastery 
to hold your tongue in the only literary expression of your- 
self you will leave to posterity. One may be justified in 
disinheriting a child; but no good purpose is served by 
calling the attention of the world to the unfortunate cir- 
cumstance. 

To the testator who is tempted by disappointment or 
pique or envy or jealousy or revenge or by any other evil 
spirit to write into his will disinheritance clauses that are 
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unworthy of his noblest moments, we suggest that he take 
to heart these words of Joseph Jefferson in his autobiog- 
raphy, “I have seldom had occasion to regret my silences.” 


ConpDITIONAL INHERITANCE 


We have been discussing so far absolute disinheritance, 
leaving out a child or other heir altogether except for a 
gift of one dollar or some other nominal amount. But 
testators may be concerned even more about conditional 
disinheritance, cutting out beneficiaries already named in 
the will who do certain forbidden acts. Such conditional 
disinheritances usually relate to the contest of wills. The 
testator says to his beneficiaries, in substance, “I make 
such and such provision for you in my will, but if you are 
not satisfied with that, you shall have nothing.” 

Not always, however, does the testator use such drastic 
means of dissuading his beneficiaries from contesting his 
will. He may try moral suasion. He may try to reason 
with them and convince them of the justice of the provi- 
sion he has made. Thus one testatrix in Texas made a 
direct appeal to her children in the following words: “In 
concluding this will, I desire to make one last request of 
my children, and I desire that they shall regard it not only 
as my last request, but the one nearest to my heart. This 
request to my children is that they shall try to get along 
peaceably and that each shall help the other and bear one 
another’s infirmities. I have tried to deal fairly with them 
in this will, and I want them to get along in harmony and 
advise with one another and try to help one another. In 
doing this, my children will have the satisfaction of know- 
ing that they have complied with my last request.” In the 
face of such an appeal it would be difficult for a child to 
contest his mother’s will. 
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Other testators speak gently but at the same time carry 
the big stick. They plead with their children not to con- 
test their will but also state in no uncertain terms what 
will be the penalty if they are deaf to the appeal. 

An Idaho testator said, “It is my express will, desire, 
and direction to leave all my property just as I have de- 
vised and bequeathed it in this my will; I have noted in 
my lifetime that many times some person or persons have 
attempted through courts and otherwise to establish a right 
to inherit from a deceased person. I do not wish for this 
to happen in my estate; therefore, should any person other 
than those mentioned and provided for in this my last will 
and testament, establish a right to inherit from me or 
against my estate of any character whatsoever, or in any 
manner whatever, then and in that event I hereby give and 
bequeath unto such person or persons the sum of one 
($1.00) dollar each, which shall constitute the only share 
of any such person or persons in my estate.” 

Notice that this applies only to those not provided for 
or mentioned in the will—the outsiders; the ones mentioned 
and provided for are at liberty to try to upset the will 
if they think they would fare better under the statute than 
under the will. The outsider must be convinced that he has 
a clear case of testamentary incapacity or undue influence 
before he would incur the expense of a contest with the 
prospect of getting only one dollar. 

Mrs. Jane Lathrop Stanford of California said in her 
will, “Of the large estate committed to the hands of my 
husband and myself, I have made what I consider the wisest 
and most just disposition, and the disposition most in ac- 
cordance with the cherished wishes long entertained by my 
husband and myself, and I shall greatly deplore any at- 
tempt to disturb it.” Having so spoken, she proceeds to dis- 
inherit anybody who disputes her will. 
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Johns Hopkins, the founder of Johns Hopkins Univer- 
sity, made the following statement of his motive in including 
a statement about disputing his will: “Although I have full 
confidence in the affection of my kindred and believe it 
would be the pleasure of each one of them to promote the 
objects to which I have by this my last will and testament 
dedicated the greater portion of my fortune, yet, never- 
theless, in the exercise of ordinary prudence it is my duty 
to guard fully against the effects of any evil counsel or 
influence, which may seek to disturb any of the provisions 
of this my last will.”” Thereupon, he, too, proceeds to dis- 
inherit any one disputing his will. 

Whether the testator prefaces this portion of his will 
with enticing words of persuasion or convincing words of 
reason or threatening words of punishment, the result is 
all the same—namely, whoever interferes with the carrying 
out of the terms of the will by his own act disinherits him- 
self. 

Some of the prohibited acts as stated in wills that would- 
be contestants do at their peril are (1) oppose the pro- 
bate of the will, (2) take proceedings before court to an- 
nul or have declared void any of the provisions of the will, 
(3) decline, if requested, to join in the application for the 
probate of the will, (4) refuse to accept the provisions 
made for him in the will, (5) assert in any manner, direct 
or indirect, before court, that it is not the testator’s last 
will and testament, (6) deny or call in question the legal 
validity of any of the dispositions or provisions made in 
the will, (7) deny the due and proper execution of the 
will, (8) question the act of the testator in making the 
will and the provisions therein, (9) consent to or connive 
at any proceeding designed to secure a larger interest in 
the estate, (10) fail to disavow, stay, and resist any such 
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proceeding to the full extent of his power and ability so 
to do. 

The consequence of any such attempt to break the will 
may be (1) to revoke all or any legacies in the will in 
favor of such contestant, (2) to have his part go to some 
other named beneficiary, (3) to have a contesting child’s 
part divided among the children who assent to the will, 
(4) to have his share fall into the residue of the estate, 
(5) to be barred from any share in the estate, (6) to be 
cut off with one hundred dollars or one dollar or some other 
nominal sum, (7) to divide the estate as if the contestant 
had predeceased the testator and the gift to him lapsed, 
(8) to reduce the gift to the contestant to the amount he 
would get under the statute in case of intestacy, (9) to 
be held and conclusively deemed to be an election by the 
contestant to take one hundred dollars and no more in 
lieu of all interest in the estate and all the rest that would 
have otherwise gone to such person to pass under the resid- 
uary clause of the will. 

The proper wording of the provision in wills against 
contests varies in the different jurisdictions. The follow- 
ing are a few of the forms to be found in recent wills: 

“If any objection shall be made to the probate of this 
will or any attempt shall be made to revoke the probate 
thereof by any of my heirs, next of kin, legatees, devisees, 
or any beneficiary under any provision of this will, or in 
case any contest shall rise as to carrying into effect any 
article thereof, it is my will that any heir, next of kin, 
legatee, devisee or beneficiary under any provision of this 
will who shall make or offer or permit to be made or offered 
any such objection or attempt or who shall inaugurate or 
raise or abet any such contest shall by reason thereof for- 
feit any and all right or interest which he or she might 
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otherwise have under this my will or in my estate, and shall 
be excluded from any share or interest in my estate as lega- 
tee, devisee, heir at law, next of kin or otherwise, and I 
hereby give, devise, and bequeath the property, interest, 
articles or money constituting such devise, legacy or share in 
my estate to which he or she or they might otherwise be- 
come entitled to such of my residuary legatees as shall 
not have violated this provision of my will.” 

“If any person, persons or body corporate to whom or 
to which any bequest or benefit is given herein, or for 
whom any provision of any kind is herein made or to whom 
any benefit is hereby intended to be secured shall institute 
or share in conducting or promoting any proceeding or 
proceedings to oppose the probate of this will or to nullify, 
change or restrict any of its provisions, or shall do or cause 
to be done or share in doing or causing to be done, any 
acts or things for the purpose of impeaching, impairing, 
setting aside or invalidating any provisions of this will, 
such person, persons or corporation shall be and hereby are 
excluded. from any benefit from or participation in my 
said estate, and any and every provision herein made for 
any and all such person or persons or corporation shall 
thereupon become null and void and the portion or portions 
of my estate which would have otherwise have been received. 
by or have been held for the benefit of said person or per- 
sons or corporation shall fall into and become a part of 
the residuum of my said estate which is herein directed to 
be paid over to the Metropolitan Museum of Art.” 

“T hereby generally and specifically disinherit each, any, 
and all persons whomsoever who shall either directly or 
indirectly, singly or in conjunction with other persons, seek 
to establish any claim to my estate or any part thereof 
except under this will, or attack, oppose or seek to set 
aside the probate of this will, or impair, invalidate or set 
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aside its provisions, or to have the same or any part thereof 
or any devise or devises or trusts herein limited, declared 
void or diminished, or to defeat all or any part of the testa- 
mentary plan of this will or settle or compromise directly 
or indirectly either in or out of court, with any contestant 
of this will, or who shall consent to acquiesce in or fail to 
contest such proceedings, or who shall endeavor to secure 
or take any part of my estate in any manner other than 
through and under this will, then in any or all of the above 
mentioned cases and events, I hereby give and bequeath to 
such person or persons the sum of one dollar ($1.00) and 
no more, in lieu of any other share or interest in my estate, 
and all the rest of the interest, share, or property which 
would otherwise have gone to such person or persons under 
the provisions of this will shall become a part of my residu- 
ary estate.” This is one of the most drastic provisions 
against contesting to be found in any will. The testator 
had left most of his estate for the establishment somewhere 
on the Pacific Coast of a municipally controlled bank. It 
raised, or the testator, no doubt, thought it would raise 
many legal points and he thought, perhaps, it would pro- 
mote the success of his cherished object if he thus dis- 
couraged outsiders from contesting the will and penalized 
beneficiaries for failure to resist such contest. 

The provisions against contesting are not usually as 
elaborate as these quoted. The following are a few shorter 
and, perhaps, no less effectual ones: 

“In the event that any beneficiary under this my last 
will and testament shall, directly or indirectly, contest this 
will or dispute any clause or provision thereof, I direct 
that such beneficiary shall receive nothing thereunder and 
that thereupon my estate shall be distributed in hke man- 
ner as though such contesting beneficiary had predeceased 


me”’; 
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“In case any of the devisees or legatees in this will men- 
tioned shall contest this will, his, her, or their interest there- 
upon shall be forfeited and the legacy or devise shall be 
null and void and become part of my residuary estate”; 

“If any legatee under this will refuses to accept said 
legacy or attempts to contest the provisions of this will, 
then and in that event, said legatee shall receive nothing 
from my estate” ; 

“If any of the beneficiaries under this will shall contest 
this my last will and testament, then and in that event the 
bequest or legacy in favor of such contesting legatee shall 
become a part of the residue of my estate disposed of in the 
item of this will and such contesting legatees, their 
heirs and legal representatives, shall take no part or in- 
terest in my estate” ; 

“In the event that any beneficiary or potential benefi- 
ciary under this will, whether as a direct devisee or as an 
indirect one, or whether mentioned in said will or not, shall 
in any manner whatever contest or attempt to control the 
probate of this will, such person or persons shall thereby 
forfeit all right to receive anything whatever under this 
will, and such interest shall be and become a part of the 
residue of my said estate.” 

Sometimes the beneficiaries under a will are not disposed 
to contest the will itself but are disposed to interfere with 
and hinder the trustee under the will in the exercise of its 
discretionary powers. The late William Thaw of Pittsburgh, 
Pa., undertook to meet such a contingency by making the 
following provision: “Any child contesting the action of 
said executors or trustees concerning said residue, or in 
any way interfering with the free exercise of the discre- 
tion of said executors or trustees in conducting and doing 
their duties under this article, shall forfeit all claim to any 
interest in said residue; and said forfeited interest shall 
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be paid, transferred, delivered or conveyed to the trustees 
of the University of sa 

Another provision against contests that may be effectual 
and yet fall short of actual disinheritance of the contestant 
is one saddling upon the contestant the cost of litigation. 
The following form has been suggested in Attorney’s Hand- 
book of Will and Trust Forms: “I direct that in case any 
litigation whatever arises in respect to this will, or any 
of its provisions, or its probate, or concerning the trusts 
hereby created, or any of them, all the costs, disbursements, 
and allowances awarded by the court to all the parties 
concerned in such litigation and also all the costs, disburse- 
ments, counsel fees, and expenses of every name, nature, 
and description, which may be incurred by the executors 
of or the trustees under this will, in defending or prepar- 
ing to defend any such legal proceedings, or in taking ad- 
vice with respect to their right and duties concerning the 
same, or with respect to the construction of this will, or 
any question growing out thereof, shall be charged against 
the amount coming under this will or otherwise from my 
estate to the persons commencing or joining such legal pro- 
ceedings against the said executors or trustees, and shall 
be considered as so much money paid to such person or 
persons as applied to their use with like effect in every 
respect as if the same amount of money, or its equivalent, 
had been paid, transferred, or conveyed directly to them 
by my said executors and trustees and the statement of the 
amount paid or incurred by my said executors as aforesaid 
shall be accepted as conclusive upon any accounting by 
them with respect thereto, both as to the reasonableness of 
any counsel fees and as to the correctness of all payments 
made.” 

While such a provision might not be legally binding in 
all respects in every jurisdiction, the average beneficiary 
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under a will containing such a provision would be inclined 
to take under the will rather than run the risk of bearing 
all the expense of litigation. 

It need not be assumed that a testator may keep his 
will from being contested merely by saying that it shall 
not be contested or that any contestant thereby disinherits 
himself. There are six general grounds upon which a will 
may be contested—namely, (1) that it was not duly exe- 
cuted, (2) that the testator did not have capacity to make 
a will, (3) that he was the victim of undue influence when 
he executed the will, (4) that the execution was procured 
by fraud, (5) the instrument is a forgery and (6) that 
the will, though valid when made, was afterwards revoked. 
If the testator did not have the capacity to make a will 
or was subject to undue influence, the instrument he left 
as his will could be set aside in its entirety, including the 
paragraph about contesting, because it was really not his 
will. 

On the whole, it may be said that it is distinctly whole- 
some that the testator include in his will some such para- 
graph as will discourage contests of wills by beneficiaries 
who have not received as much as they expected or by out- 
siders who think they should have been beneficiaries. The 
will of a testator with sufficient mental capacity and not 
subject to undue influence should be respected, and others, 
whether disappointed beneficiaries or outsiders, with every- 
thing to gain and nothing to lose, should not be permitted 
ruthlessly to bring contests to the annoyance and expense 
of the real beneficiaries. When the testator leaves instruc- 
tions that any one contesting the will shall be disinherited 
or shali pay all the expenses of the contest, claimants with 
shadowy claims will be slow to take the risk involved. 

Contests will be reduced to a minimum when testators 
learn to make their wills only during their best moments. 
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Most lawyers have had the experience of a client rushing 
in, all excited, to have his will made. As soon as he caught 
his breath and stated what he wanted it became apparent 
that he was trying to get even with someone who had dis- 
pleased him. Then comes the lawyer’s supreme opportunity 
for service not only to his client but also to his client’s 
family and dependents. If he will take his client in hand, 
calm him, get him to think calmly and straightly, induce 
him to see the folly of making a hasty, ill-considered, bad- 
tempered will, even persuade him to postpone making or 
re-making his will until he has had cooling time, he may lose 
a fee for the time being but he will render a genuine serv- 
ice. Lawyers who are worthy of their profession use their 
influence, great as it is, to discourage contests and litiga- 
tion of all kinds by suppressing the bad and encouraging 
the good impulses of their clients. Let the evil that men 
would do be interred with their bones; let the good that 
they would do live after them in their wills. 


CHAPTER XVIII 
EXECUTION OF THE WILL 


After the desires of the testator as to the division and 
distribution of his estate have been met and after his execu- 
tor and trustee have been named and clothed with ample 
powers, the next and the all-essential step is the proper 
execution of the will. All the previous steps in the making 
of a will will have been in vain if it is not executed or not 
properly executed. 


ImporTANCE OF PrRoPER EXECUTION 


This last statement would be an inane platitude were 
it not for the fact that many men resolve to make a will, 
have their lawyer draft one for them, take it home to study 
over, and die without ever executing it. 

At the request of and in the presence of the widow we 
recently opened the safe deposit box of her late husband. 
Near the top of a pile of valuable papers—deeds, bonds, 
certificates of stock—was the draft of a carefully written 
will in which he handsomely provided for his wife and also 
made generous gifts to charities in which he and his wife 
had long been interested; but the will had net been signed. 
At the bottom of the box, beneath the other papers we 
found a will executed in 1903 in which he had given his 
entire estate to his wife and named her executrix. For- 
tunately the ideas of the husband and wife were in complete 


harmony. She renounced as executrix and had the trust 
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company her husband had meant to name as executor and 
trustee under his last will named administrator with the 
will of 1903 annexed and then made her own will. She did 
not stop until she had “signed, sealed, published, and de- 
clared” the document as her will in the presence of compe- 
tent witnesses, disposing of her estate as she and her hus- 
band had originally intended he should do. In this instance 
the widow saved the situation by knowing and carrying 
out her husband’s wishes. But suppose there had been chil- 
dren or there had not been complete harmony of ideas be- 
tween husband and wife! 

The following is another actual case: A man of large 
affairs had married a second time and had several daugh- 
ters by his first wife. He, too, became interested in making 
his will, had it drafted by his attorney, had the attorney 
and a trust officer of the trust company he meant to name 
executor and trustee go carefully over the document and 
make the suggested changes and re-write it from start to 
finish, and took it home to study it over. Nearly two years 
later he died after a brief illness. The members of his fam- 
ily, looking through his private desk, found the carefully 
drafted will; but it was unsigned. He had died intestate. 
All of his admirably conceived and elaborately worked out 
plans for his several daughters and for their step-mother 
went to naught and his estate had to be settled according 
to law, which was not at all the way he would have had it 
settled. 

It is important also for the testator to make sure that 
his will is executed properly. In this respect there is no 
half-way ground; there is one right way and one only of 
executing a will, and unless. it is executed that way it is 
not executed at all. A business man had had his will drafted 
by his attorney and had taken it to his office to study it 
over. A few days later a representative of the trust company 
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that he had named as executor asked him if he had exe- 
cuted his will. 

“Yes,” he replied. 

“Did you have it properly witnessed?” 

“Oh, yes; I signed it and had my stenographer witness it. 
I have it right here in my safe.” 

So it was, there in his safe, only a scrap of paper, not 
his will because not properly executed. 

A widow shortly after the death of her husband called 
at the trust company of which he had been a customer. An 
officer of the company who was a friend of the family in- 
quired if her husband had left a will. 

“Yes,” she said, “I am in town today to get it witnessed.” 

““Witnessed ?” the officer inquired. 

“Yes, when Mr. realized that he was going to die, 
he sent for one of his friends here in town and told him he 
wanted to make a will. The friend told him that he didn’t 
need a lawyer, that he, the friend, could write a will as 
well as a lawyer could and save the fee. My husband had 
him write the will and witness it. I understand that I must 
have two witnesses to it, so I am here this morning to see 
Dr. who attended my husband in his last illness.” 

Then it was that the trust officer had to tell the widow 
that her husband had died without a will. The further fact 
is that his estate consisted largely of real estate that he had 
purchased with his wife’s inheritance from her father and 
to which he had taken title in his own name. There was a 
large family of children, married and widely scattered. 
There was one minor son. It was impracticable for the heirs 
to agree to let the will be carried out, since the minor could 
not speak for himself. So, the widow was entitled only to 
a life right in one-third of the land that her money had 
paid for. 

An active young business man of large estate prided 
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himself upon being forehanded in everything. A representa- 
tive of a trust company asked him if he had made a will. 

“Oh, yes; I always attend to such things. I made my 
will the morning before I was married.” 

“The morning before you were married?” 

Vas.” 

“Did you make a new will after you were married?” 

“No, I did not. Why?” 

“Because you haven’t a will.” 

“How’s that?” 

“Because your marriage cancelled your will.” 

In this instance the man had been too forehanded; he 
had failed to consult counsel about the effect upon the will 
of a subsequent marriage. 


PuysicaL Make-up or WILL 


The physical make-up of a will is a matter of importance, 
too. A will, properly executed, will be valid though written 
in pencil on brown paper or any other material that will 
take writing. But why take any chances when dealing with 
such important matters? 

Two features of the physical make-up of the will deserve 
the attention of the testator. The first relates to inter- 
lineations and erasures. The lawyer drafts and submits the 
will to his client. There are some changes to be made—the 
name of a beneficiary misspelled, the amount of a gift too 
much or too little, a phrase that would clarify the meaning 
of a provision in the will left out. Shall the whole will be 
rewritten to make these few changes? Not necessarily. If 
reference to the changes is made in the attestation clause 
so that it is clear that they were made before the will was 
executed, that will suffice. 

But one should never under any circumstances make any 
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material change in his will without making such reference 
in the attestation clause, the form of which will be suggested 
later in this chapter. If the changes are so numerous or so 
extensive as to mar the appearance of the pages of the will 
or leave an impression of its having been changed after ex- 
ecution, it will be preferable to rewrite the pages that have 
been so changed. It is so easy to have the paper-writing 
physically right and so deplorable to have raised any suspi- 
cion of its genuineness that the few minutes more taken in 
rewriting the altered or interlined pages will be well spent. 

The other feature of the physical make-up of the will is 
the method of fastening together the several sheets on which 
it is written. Wills vary in length from a few lines to a 
hundred pages. The will of Colonel William Freeman Vilas 
of Madison, Wisconsin, for instance, covered sixty-two 
sheets of paper. Whenever the will is more than one page 
long, the sheets should be put into a manuscript cover and 
stapled together by means of a punch or fastener that 
pierces each sheet and not merely fastened together by 
means of a clip that slips on and off without puncturing the 
paper. The object of such precaution is to make it dif- 
ficult to substitute sheets without detection. If they are 
simply clipped together, one sheet may be removed and 
another slipped in place without any trace of the substitu- 
tion being left. If they are stapled together a substitution 
cannot be made without leaving tell-tale signs on the manu- 
script cover and, usually, on the sheets, in that it is well- 
nigh impossible to puncture them a second time without 
leaving a trace of the first puncture. It is also advisable to 
have the testator sign his name at the bottom of each page 
of the will. It is not enough to say that the probability of 
substitution is so slight that such precaution is needless. 
Sheets of wills have been substituted and will, no doubt, be 
substituted in the future. Why take any chance when it 
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is so easy to reduce the possibility of successful substitution 
to a minimum? 


In Testimontum CLAvsEe 


The last paragraph of a will before the signature of the 
testator is the “In Testimonium Clause.” The shortest form 
of it, perhaps, is “Witness my hand and seal this the 
day of » 19—.” The form to be found in most wills is 
substantially as follows, “In witness whereof, I have here- 
unto set my hand and seal this the day of 19—.” 
But it is not unusual to find more elaborate in testimonium 
clauses containing other statements about the will or the 
testator or his witnesses. The following are typical clauses 
containing the additional features mentioned: 

Place of execution of will—In witness whereof, I have 
hereunto set my hand and affixed my seal at the City of 
Portland, in Multnomah County, State of Oregon, this 
day of , 19—. 

Acknowledgment of document as will—Executed this 
day of » 19—, at the City of , State of , and 
acknowledged by me so executed as my last will and testa- 
ment. 

Statement of number of pages constituting will—In wit- 
ness hereof, I, the said have set my hand and seal to this 
my last will and testament, contained in fifteen (15) pages 
at the City of , in the State of , this day 
of » 19—. 

Statement that each page of will has been signed—In 
witness whereof, I have to this my will, written on sixteen 
pages, and to each and every page thereof set my hand, and 
have hereunto set my seal this the day of » in the 
year of our Lord 

Statement that each page of will has been initialed by 
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testator—In witness whereof, I have to this my said last 
will and testament consisting of eight pages each bearing 
my initials, set my hand and seal this day of 
19—. 

Statement as to witnesses—In witness whereof, I have to 
this may last will and testament, subscribed my name and 
affixed my seal, and called upon and as witnesses 
to the same at ; , this day of , in the 
year of our Lord 

Will executed in triplicate—To this my last will and testa- 
ment I have on this day of , A. D., 19—, in the 
City and County of » State of , set my hand and 
seal in triplicate. 

To whom dictated—This, my last will, was dictated by 
me to and by him at my dictation written out on the 
typewriter, and after reading of the whole by me, has been 
signed by me in ; this day of , 19—, 
in the presence of and » residing in : 
credible and competent witnesses, who have witnessed same 
by signing their names hereto in my presence. 

Written by testator’s own hand—In witness whereof, 
ue » have set my hand and seal to this my last will and 
testament, consisting of single sheets or leaves of paper 
written by my own hand on one side only, in the presence of 
. , and » whom I have called as witnesses to 
its execution, on this day of , in the year of our 
Lord 

Holograph will—This was wholly written, dated and 
signed in my own writing this day of ——, 19—, at 


b] 


> 
Sieninc WILL 


The signature of the testator to his will should be the 
same as the name at the beginning of the will. If the will 
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begins “I, John Henry Smith, declare this to be my will,” 
etc., the testator should sign John Henry Smith and not 
J. H. Smith or J. Henry Smith. It is the signature in the 
handwriting of the testator that counts, and the will will 
not be invalid because there is a difference between the 
typed name at the beginning and the autographed name at 
the end. If the testator goes by two names—as by his full 
name and also by his initialk—he may sign both ways: 
“Frank Bruce Bennett, known also as Frank B. Bennett.” 
This applies particularly to married women, as: “Mary 
Cotton Smith, Mrs. John Henry Smith.” 

If the testator is blind or otherwise physically incapable 
of signing the will, it is advisable to state by whose hand 
the name was actually written, as: “Thomas Henry Jones, 
By the hand of William H. Beal.” The Attestation Clause 
will contain a reference to the signature. If the testator is 
illiterate and has to sign by making his mark, mention of 
this fact, too, should be made in the Attestation Clause. 


ATTESTATION CLAUSE 


The paragraph immediately following the signature of 
the testator is called the Attestation Clause and is substan- 
tially in the following form: Signed, sealed, published, and 
declared by the said to be his last will in the presence 
of us who at his request and in his presence and in the 
presence of each other have hereunto subscribed our names 
as witnesses. But, as in the case of the In Testimonium 
Clause other statements have a proper place in the Attesta- 
tion Clause further to explain some features of the will. 

The following are the standard features of an Attesta- 
tion Clause: (1) A statement that the document was signed, 
sealed, published, and declared as his last will, (2) the 
name of the testator, (3) in the presence of the witnesses, 
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(4) who at the request of the testator and (5) in his pres- 
ence and (6) in the presence of each other, (7) subscribed 
their names as witnesses to the document. The following are 
some of the additional features: 

Number of pages—The foregoing instrument consist- 
ing of two and a half typewritten pages was subscribed, 
sealed, published, etc. 

Place and date of execution—The above instrument con- 
sisting of twelve (12) pages, inclusive of the page upon 
which our signatures are written was on this the day 
of , 19—, at Seattle, Washington, subscribed, etc. 

Exhibition of will to witnesses—The testator “exhibited 
the same to us and declared the same to be his last will and 
testament and requested us to sign our names as witnesses 
thereto.” 

Will witnessed on date will bears—“We then and there at 
his request and in his presence and in the presence of each 
other signed our names as witnesses thereto, the day and 
year last above written.” 

Residence of witnesses—Under the signature of the 
witnesses the full address of the witnesses, street number, 
city, and State. 

Witnesses initialing pages of will—. . . have hereunto 
subscribed our names as attesting witnesses, he having signed 
and we initialed each page for identification.” 

Attestation Clause read aloud to witnesses—“. . . have 
hereunto set our names as witnesses—this clause having 
been first read to us and we now intending to certify that 
the matters herein specified took place in fact and in the 
order herein stated.” 

Alterations in will—After the usual attestation clause but 
before the signatures of the witnesses—“On page 5 at the 
end of line 24 the word ‘that’ is stricken out. On same page 
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line 27 the name ‘McCook’ is interlined after the name ‘An- 
son.” On page 9, line 10, after ‘J’ are added letters ‘ohn’; 
same page, line 11, name ‘Alvin Untermeyer’ is interlined 
and on same page line 80 the name ‘McCook’ is interlined 
after the name ‘Anson,’ all before execution.” 

In another will the three witnesses signed the usual attes- 
tation clause which was followed immediately by the follow- 
ing statement which they also signed: ‘“‘We, the undersigned 
witnesses to the foregoing will, hereby certify that the 
tenth line on page (3) of this will was written by the hand 
of the testator, , and declared by him in our presence 
to be in his own handwriting and as constituting a portion 
of said will, and we in his presence and in the presence of 
each other, and at his request, hereto affix our signatures as 
witnesses thereto.” 

Sound mind and memory of testator—. . . that he was 
of sound mind and disposing memory at said time”; .. . 
“believing her to be of sound mind and memory”; “We 
further certify that at the time of signing said instrument 
and pages one to seven inclusive thereof, the said testator 
was of sound mind and competent to make a will.” 

Testator personally known to witnesses—“. . . to each 
of us personally known to be the testator therein named.” 

Witnesses saw testator sign on margin of each page— 
“. . . we having also seen the said testator’s name written 
in full by him on the margin of each page except this one.” 

Age of witnesses—Following the name and address of the 
witnesses, the statement, “Age 36 years,” “age 30 years,” 
“age 36 years.” 

Absence of fraud, duress, and undue influence—‘and we 
do each certify that no fraud, duress or undue influence was 
used to induce the said testator to sign and execute said 
instrument, and that in the opinion of each of us the said 
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testator was at the time of the execution of said instrument, 
as aforesaid, of sound and disposing mind and memory.” 

Testator signing by his mark—“On this day of 
» A.D. 19—, of , Massachusetts, signed the 
foregoing instrument by his mark, in our presence by direct- 
to sign his name in his behalf, declaring it to be 
his last will, and as witnesses thereof we three do now, at his 
request, in his presence, and in the presence of each other 
hereto subscribe our names.” 

Blind testator—“Signed, sealed, published, and declared 
by the said as and for his last will, the same having 
first been read over to him by in our presence and the 
same having been signed in his name and sealed by the hand 
of the said in our presence who at the request of the 
said testator and in his presence and in the presence of one 
another subscribed our names as witnesses hereto.” 

The Attestation Clause of a will is not an essential. If the 
testator signs his name in the presence of the witnesses and 
they sign in his presence and in the presence of each other, 
the attestation will be sufficient. But by reading or hearing 
read aloud to them the attestation clause in full, they fix 
in their minds the facts and circumstances of the execution 
of the will—the presence of the testator and the witnesses, 
the declaration by the testator that it was his will, his mental 
condition, the absence of duress. For this reason if there 
should be any unusual circumstances in connection with the 
execution of the will—such as erasures, interlineations and 
other changes in.the will, that the testator was blind or un- 
able to write, the fact that the will was signed or initialed 
on each page—mention of these in the Attestation Clause 
calls it to the attention of the witnesses. Giving the full 
address of the witnesses identifies them and helps to locate 
them. In some States witnesses are reqired by statute to 
give their address. 


ing 
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SeLectinc WITNESSES TO WILL 


While anybody competent to witness the execution of any 
other document may be competent to witness the execution 
of a will, not anybody should be called to witness one’s will. 
_ One who is a beneficiary under the will should never be called, 

for he may have to relinquish his gift under the will if he 
helps to probate it. Nor should one close kin to the benefi- 
-ciary be a witness, lest suspicion be aroused that he unduly 
influenced the testator. Nor should one close kin to the testa- 
_ tor witness it, lest he disqualify himself to take any portion 
of the residuary estate as to which the testator might die 
intestate. One older than the testator should not be called, for 


/-he would be likely to die before the testator and put the es- 


tate to the expense and delay of having to prove the hand- 
writing of the deceased witness. A non-resident should not 
be called, for he would not be at hand when the will was of- 
fered for probate and it might be expensive to bring him 
from another State. A timid or ignorant person should not 
be called for, in case of a contest, he might not be able to 
do justice to the testator. Where a trust company or bank is 
named executor and trustee, certainly no officer and, pref- 
erably, no employee should be called as witness, lest question 
of financial interest of the witness be raised. The same would 
apply to a lawyer’s clerk or stenographer, where the lawyer 
is named in the will as attorney for the estate. 

The type of person to call as witness is a younger business 
or professional friend or neighbor, well established in the 
community and not likely to move, able to take care of 
himself on the witness stand in case of a contest, absolutely 
disinterested in the contents of the will, of unquestionable 
integrity. Speaking of the qualifications of witnesses to wills 
at the 1928 Midwinter Conference of the Trust Companies 
of the United States, Mr. J. Melville Broughton of the 
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Raleigh North Carolina Bar stated, “It may be some trouble 
to select and obtain witnesses who have the qualifications 
herein enumerated and free from the objections pointed 
out, but such trouble is well worth while. Many a contest 
has been avoided entirely, or if brought, has been easily 
overcome, by having as witnesses to the will men or women 
who by virtue of their own personal integrity, their long 
acquaintance with the testator, and their complete freedom 
from any financial or pecuniary interest have stood as bul- 
warks against any assault.” 

We know of an actual case in which a blind woman made 
a will leaving the bulk of her estate, which she had inherited 
from her husband, to a charitable organization. Her attorney 
who prepared the will called in as witnesses two of the most 
substantial men in the city in which she lived—men prom- 
inent in the affairs of the community. After her death, her 
collateral kin—she had no children—came from every direc- 
tion to contest the will and get their share. But when they 
found the type of men who had witnessed the will, they real- 
ized that they could make no headway in a contest, that such 
men would not have witnessed the will if they had thought 
the testatrix was mentally incapable of making a will or 
had been unduly influenced, and they withdrew their objec- 
tions and permitted the estate to go to charity as intended. 

If there is any likelihood of the will being contested, the 
following special precautions may well be taken: (1) Do not 
let any beneficiary under the will be present at its execu- 
tion; (2) let it be executed in the lawyer’s office; (3) have 
witnesses who are not intimate with the beneficiaries; (4) 
have the will prepared and executed without consultation 
with any of the beneficiaries; (5) let one of the witnesses be 
the family physician; (6) read the whole will aloud to 
the testator in the presence of the witnesses; (7) let the 
testator state that the paper-writing as read aloud in his 
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hearing is his will, and let him state, however informally it 
may be, his reasons for including any provisions that may 
call for explanation. Though it may take some time to do 
this, a cautious execution is preferable to an expensive and, 
sometimes, successful contest. 

There is no need of making a dreadful ceremony of ex- 
ecuting a will. There are no set words that must be used or 
formal things that must be done. The testator must sign his 
will in the physical presence of his witnesses. They should 
sign in the presence of each other, though this may not be 
a requirement in all jurisdictions. They must know that it 
is a will they are witnessing though they need not know 
the contents of it. They should understand that, if the will 
is ever offered for probate, they will be required to appear 
before the clerk or judge and swear that in their opinion the 
testator had mental capacity to make a will and that he was 
not subject to undue influence in executing the will. For 
this reason it is well for them to charge their minds with the 
circumstances under which the will was signed and witnessed, 
when it was, who else beside the testator and witnesses was 
present, the physical condition of the testator, any remarks 
that might reveal anything unusual about the contents of 
the will. 

On the other hand, there is no justification ever in making 
light of the execution of a will. We have already stated the 
type of men and women who should be called as witnesses. 
But more than that, they should be called in a dignified way 
to do a responsible thing. What lawyer and trust officer has 
not heard a testator ask a friend to witness his will in some 
such jocose way as this, “Come here, I want you to witness 
my will. I am preparing to die,” followed by would-be jocular 
remarks during the signing and witnessing? 

A man’s will deserves the utmost care in its preparation 
and unaffected dignity in its execution. 


CHAPTER XIX 
REVISIONS AND CODICILS 


The will is written and executed. The testator may live 
fifty years after his first will is made. As a matter of fact, 
analysis of the age of two hundred testators revealed that the 
average age was forty-six years and the life expectancy of 
one of that age is about twenty-four years. The average 
man, then, lives nearly a quarter of a century after he makes 
his first will. 


SAFEKEEPING oF WILL 


What is to be done with the will in the meantime? Who is 
to keep it? how is it to be kept? where is it to be kept? The 
testator has a will but he does not know what to do with it. 
He may leave it with his lawyer or he may take it home with 
him or he may deliver it to the trust company or bank he has 
named executor. 

Unless he has a fireproof safe at home or office, the testa- 
tor should not keep the original of his will. A will is different 
from other important documents in that, if it is destroyed, 
it is next to impossible, actually or legally, to reproduce it. 
If a deed is destroyed nothing of money value is lost, for a 
deed is recorded. If a contract is destroyed no irreparable 
loss is sustained as a rule, for an important contract is 
either recorded or else executed in duplicate. If an insurance 
policy, which is a contract, is destroyed nothing of money 
value is lost, for the company has a record of the policy 


and, upon proper proof of loss or destruction, will issue 
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a duplicate. But a will is not recorded or, as a rule, executed 
in duplicate and, if it is lost or destroyed, all is gone. 

If the lawyer has a fireproof safe, it may be advisable to 
leave the original of the will with him, if the testator does 
not have access to the safe deposit department of some trust 
company or bank. 

Another depository of a will is the testator’s safe deposit 
box, where it takes its place along with his most valuable 
papers and where it cannot be reached during his lifetime 
without his knowledge or consent. 

If a trust company or bank is named executor, the best 
place to leave the will is with the executor, where it will be 
preserved free of charge in a sealed envelope, in a fire and 
burglar-proof vault, and yet held subject to the order of the 
testator. 

In a few States statutory provision is made for filing 
wills in the office of the clerk of the probate court, where 
they are held in sealed envelopes in vaults subject to the 
order of the testator. A record is made of the fact that the 
will is so filed. The advantage of this is that the will may be 
quickly and easily located and offered for probate after the 
testator’s death. But only a few of the States have such 
statutory provisions for filing and keeping the wills of liv- 
ing testators. 


Revision oF WILL1s 


Not only must a will be kept safely but it must also be 
kept up-to-date. Between the time one makes his first will 
and the time he dies twenty or even fifty years elapse 
hence many, many changes take place in his family and his 
estate. Children are born and die; parents and brothers and 
sisters die; one brother rises to affluence, another descends to 
want. Even in the course of ten years change upon change in 
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a family upsets the plan of a will. The same is true of the 
testator’s estate. It increases or diminishes; the nature of 
it changes; property given in the original will is sold and 
other property acquired. A will written out in detail today 
will not fit a family or an estate five years from today. 

It is quite as important for a testator to keep his will 
up-to-date as it is for him to make a will in the first in- 
stance. Yet the average testator, having once made and filed 
away a wiil that suits him, forgets or, at any rate, fails 
periodically to revise it so as to make it fit his family and 
his estate. A questionnaire recently submitted to one hun- 
dred and ninety-seven men who have made wills brought out 
the fact that one hundred and six, just a fraction over one- 
half of them, review their wills at stated intervals. 

Many of the trust companies and banks, realizing that 
men will procrastinate in revising their wills, have adopted 
the policy of requesting every so often, about once in three 
years usually, the testators who have named them executors 
to read over their wills and note any changes they want 
made. This practice is highly commendable. An executor 
cannot satisfactorily settle an estate when the will does not 
fit the case. A testator had better not have a will at all than 
have one that does not meet the needs of his family or take 
into account the size and nature of his estate. 

What shall a testator do to revise his will so as to bring 
it up-to-date? The single answer is, Revise your will with 
the same care that you made it. Go to your lawyer. Do not 
undertake to revise your own will. Never, never change or 
interline or scratch out words or phrases or paragraphs or 
items in your original will. One of the advantages of leay- 
ing your will with your lawyer or your executor is that 
you will not be tempted to change it without consulting 
him. One of the dangers of keeping your will at home or 
in your office is that you will undertake to revise it without 
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the help of a lawyer. We write so earnestly on this point 
because we experience so many instances of testators chang- 
ing their wills—adding to or taking from, interlining, strik- 
ing out words and phrases and sentences—without consult- 
ing anybody as to the effect of what they are doing. They 
do not realize that the changes they would make are not 
effectual because the revised will has not been re-executed 
according to law. 

When the testator consults his attorney about revis- 
ing his will, the latter, according to circumstances, will either 
advise him to have his will rewritten in its entirety or else 
to have a codicil made. In the following pages we discuss 
the instances in which making a codicil may serve as well 
as rewriting the will. 


CopIcILs 


A codicil is defined as a supplemental will, the object of 
which is “to explain, modify, add to or take from some or 
all of the provisions of a prior testamentary instrument duly 
identified by date or other suitable reference.” There cannot 
be a codicil without a pre-existing will; though, in most 
States, a properly executed codicil may incorporate by ref- 
erence and thereby save a defective will. 


IDENTIFICATION oF CopiIcIL 


It is important that the codicil be unmistakably identified 
with the will that it explains, modifies, adds to or takes from. 
If the codicil is begun on the last sheet of the will to which 
it refers, even though covering several succeeding pages, 
the physical attachment of the codicil to the will may suffice 
to prove the relationship. Thus one testatrix began her 
codicil on the sheet immediately following the attestation 
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clause of her will, “I hereby make this my codicil to the fore- 
going will.” 

But where the codicil is a separate paper-writing, the 
safer course is to identify the will by date. The following 
are some statements used for identification by date: 
“Whereas, I, , did on the day of + 19—, 
make my last will and testament; and whereas, I now desire 
to make a change and addition to said last will and testa- 
ment, I do hereby declare this instrument to be a codicil 
to my last will and testament, that is to say’; “I, » of 
% » make this codicil to my last will dated 
, 19—, and written by tele ond Of , in the 
County of , and Commonwealth of , do hereby 
declare the present writing to be a codicil to my last will 
and testament, bearing the date of , 19—”; “I, 
, of the City of , County of , and State of 
, having made my last will and testament bearing date 
the day of 19—, do now make and publish 
this codicil thereto, which is to be taken as an addition to 
and a part of my said last will and testament.” 


RATIFICATION oF WILL 


Having identified the will to which the later paper- 
writing is a codicil, the testator usually expressly ratifies 
and confirms the will and all previous codicils thereto in 
all respects except as modified by the codicil in preparation. 
In most cases some such phrase as one of the following is suf- 
ficient: “hereby ratifying and confirming said will in all re- 
spects save as changed by this instrument”; “hereby ratify- 
ing and confirming my said will, except as modified by the 
provisions of this codicil’ ; “hereby establishing and confirm- 
ing my said last will and testament in every particular ex- 
cept as changed or altered by this codicil’; “hereby reaffirm- 
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ing and republishing the same except as hereinafter mod- 
ified” ; “I hereby make this codicil to my will dated : 
» 19—, in amendment thereof and not to revoke the 
same, except as herein set forth.” 

In other cases, however, the testator makes the ratification 
and confirmation of his will a separate, formal item of his 
- codicil. Thus: “I hereby ratify, confirm, and approve my 
last will and testament with these modifications”; “And I 
do hereby ratify and confirm my said will in all other re- 
spects”; “In all other respects I confirm my said will”; 
“And I hereby ratify and confirm my said last will and 
testament in every respect, save so far as any part of the 
same is inconsistent with this codicil”; “Except for the 
changes made in this codicil, I do hereby ratify and confirm 
the provisions of my said will, bearing date of : : 
19—”; “In all terms, conditions, trusts, nominations, ap- 
pointments, and respects, except as hereinbefore by this 
codicil modified and changed, I hereby republish and re- 
declare my last will and testament, dated ——- , 19—.” 

It is permissible to make a codicil to a codicil. We have 
known as many as five codicils to the same will, each suc- 
ceeding codicil ratifying and confirming the will and all 
preceding codicils. A testatrix included the following item 
in her second codicil: “I hereby ratify and confirm my 
former will and first codicil heretofore made by me, and 
declare this to be the second codicil.” 


Purposrt SERVED BY CoDICILS 


One cannot state all of the purposes that may be served 
by a codicil. It will be sufficient to state the purposes that 
have been served by the codicils to some of the wills we have 


analyzed. 
To correct the name of a beneficiary—“Whereas by my 
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said will, I gave and bequeathed to Fred B. the sum 
of one thousand dollars, now I do declare that it was my in- 
tention to give said bequest to Fred C. , and that 
wherever the name Fred B. appears in said will, it 
should read Fred C. .’ Substituting a legacy in cash 
for a legacy of stock, the testator added, “In said original 
will, by mistake, Mr. Woolever’s name is spelled Wollever.” 

To dispose specifically of after-acquired property—“I 
have bought a necklace of oriental pearls, consisting of six 
rows or strings, five strings are joined together by a large 
antique clasp of diamonds, one string is single and has a 
clasp of diamonds with a single emerald center.” The testa- 
trix directs what shall be done with this piece of jewelry 
purchased after the execution of her will. 

To make an additional legacy—*I hereby give and be- 
queath to my son, , the sum of dollars in law- 
ful money of the United States. This bequest is in addition 
to the bequest in the paragraph of my said last will 
and testament.” 

To reduce a legacy—*I desire to reduce the legacy be- 
queathed to from the sum of dollars to the sum 


of dollars; therefore, in lieu of the bequest made in 
my said will, I will, devise and bequeath to the said the 
sum of dollars.” 


To make changes necessitated by the marriage of 
daughter-in-law—“In the paragraph of my will I de- 
vised a beneficial interest to (daughter-in-law) in trust 
of the sum of dollars, which beneficial interest was to 
continue for and during the term of the natural life of 
and so long as she remained unmarried. Since the making of 
said bequest and since the execution of the first codicil to 
my will the said has married, therefore, the condition 
upon which she was not to receive the beneficial interest has 
happened, and I, therefore, revoke, cancel, and annul the 
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devise of the beneficial interest in and to said trust to my 
daughter-in-law.” Thereupon the testatrix proceeds to shift 
the gift from the daughter-in-law who has remarried to her 
grandchildren, the children of her deceased son. 

To disinherit any one disputing will—“Should any of the 
legatees or devisees named in said last will and testament 
or in this codicil either directly or indirectly contest the 
probate of said last will and testament and this codicil or 
of either of them or the distribution and disposal of my 
estate or of any part thereof as directed under the terms 
of said last will and testament or by this codicil or in any 
way whatever hinder the carrying out of any of the terms 
of said last will and testament and codicil or of either thereof, 
then and in that event I hereby revoke and annul any and all 
bequests or devises made to such legatee or devisee under the 
terms of said last will and testament or by the terms of this 
codicil, and I hereby direct that such legatee, devisee or bene- 
ficiary take nothing by said last will and testament or by 
this codicil and I hereby direct that all property which would 
have gone to such contesting legatee, devisce or beneficiary 
become a part of the residue of my estate; and I give, de- 
vise, and bequeath the same to .? This might as well 
have gone into the will but was, perhaps, an after-thought 
on the part of the testator. 

To revoke all previous wills and codicils except one will 
specifically referred to—*I hereby revoke all wills and codi- 
cils heretofore made by me other than my said will dated 
, 19—, and this codicil.” There must have been an 
uncertainty in the mind of the testator as to whether or not 
he had destroyed all the wills and codicils previously made. 

To provide for the expenses of last sickness and funeral 
of wife—“I hereby direct the executor to pay from the 
funds of my estate all charges and expenses of last sickness 
and funeral expenses of my wife .” The estate had 
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been left in trust to terminate at the death of the wife. 
Without the provision made in this codicil the remainder- 
men might have claimed the whole trust estate at the death 
of the wife. 

To provide for the payment of estate and inheritance 
taxes—“‘Whereas, I made provision in my will that the taxes 
and assessments on all legacies and devises given by any 
provision in my will, whether imposed by the statutes of 
this commonwealth relating to inheritance taxes and succes- 
sions or by the United States relating to estate taxes, or 
both, should be paid from the general funds of my estate, 
I do now revoke and change such provision and direct that 
the federal estate tax be paid from the general funds of 
the estate and that the inheritance taxes be paid by each 
respective legatce and beneficiary.” The effect of the codicil 
was to make the taxes payable out of the funds out of 
which they would have been payable had no mention of 
them been made in the will or codicil. 

T'o incorporate in will bequests that had theretofore been 
covered only by memorandum—“And whereas by my said 
will I directed my executor to pay the persons named in a 
memorandum, signed by me and accompanying said will 
and to be considered a part thereof the several amounts men- 
tioned in said memorandum, now, then, I do hereby cancel 
said memorandum and in substitution thereof make the 
following bequests.” This change was wise in that it pre- 
vented anybody’s raising the question whether or not the 
memorandum was sufficiently identified as to be incorpo- 
rated by reference and made a part of the will. 

T'o make conditional revocation of gift to church be- 
cause of liability incurred in erection of church building— 
The testator referred to the gifts by his will he had made to 
a certain church and then added, “I now stipulate that 
should I be obliged to pay as endorser or co-maker any notes 
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of said church or in the event that any claims be proved 
against my estate on account of my said liability as an en- 
dorser or co-maker, in excess of my unpaid subscription to 
the building fund of said church, if any, then the devise 
and bequests above stated shall become null and void, and 
shall then enure to the trustees of College in the same 
manner as the bequests to them in subsection of para- 
graph of my last will and testament.” The testator 
then provides that if there should be no liability other than 
the unpaid subscription to the building fund of the church 
the gifts to the church in his will should stand. The testator 
had made his will before the church building had been 
started. After it was started he made a subscription and 
endorsed the notes of the church. While he meant that 
his subscription should be an outright gift, he did not in- 
tend to make the subscription, to be liable as endorser or co- 
maker and to leave the gift by will to the church. The codicil 
saved his estate from such possible double liability. 

To change the executor or trustee—“I revoke the appoint- 
ment of the Trust Company of as the executor 
and trustee of my last will and testament, and declare that 
it is my intention and desire that my executor and trustee 
shall be the Trust Company of , and I nominate 
and appoint Trust Company of executor and 
trustee of my last will and testament in the place and stead 
of the Trust Company of sy 

“My son , having expressed to me his unwillingness 
to act as one of the executors, I do now therefore change 
the Item of my will to the extent of appointing my 
son and the Trust Company as my executors in 
lieu of my two sons and the Trust Company as named 
in said will.” 

me Trust Company of 
take over all the trust business of the 


having been organized to 
Trust Company 
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of 
Company of 


, I now therefore substitute the said Trust 
in all fiduciary capacities in my said will 
in place and stead of the Trust Company of » SO 
that said Trust Company of shall act in all fidu- 
ciary capacities as aforesaid with the same and like force and 
effect and upon the same terms and conditions and with the 
same powers and authorities, as if originally so appointed 
in and by my said will.” 

To change a gift from one charity to another—‘Whereas, 
by my said will I gave and bequeathed to the Friendly 
Home of , the sum of dollars, now I do hereby re- 
voke the said legacy and do give and bequeath the said 
sum of dollars to the Infants’ Summer Hospital of 
, to be used by it in building an addition to the present 
buildings.” Then follow certain conditions about the build- 
ing’s being a memorial and about doubling the amount of 
the bequest being raised by subscription. 

To revoke a legacy—“Whereas by my said will I gave 
and bequeathed unto of the sum of dollars, 
and in the event of her death before mine, then to her chil- 
dren in equal shares, now I do hereby revoke the said 
legacy.” 

T'o revoke a new trust set up in codicil—“Whereas by the 
fourth codicil to my last will and testament I direct that 
the trustee named in my last will should reserve from my 
estate the sum of dollars, holding it as a trust fund 
for the interest and benefit of of , now I do hereby 
revoke the said fourth codicil, dated , 19—, to my 
said last will and testament, and each and every part of said 
fourth codicil, and the legacy and trust fund created in 
and by the said fourth codicil.” 

To refer to death of son and its effect upon the will—The 
testatrix after ratifying and confirming her will except as 
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changed by the codicil, adds, “it being understood that ow- 
ing to the death of my son , the provisions in said will 
relating to the contingency of his death before mine shall 
apply,” and proceeds to make the new distribution of her 
estate in the light of the death of her son. 

To revoke and reduce gifts because of decrease in estate 
and prospect of another child—“Owing to the decrease 
during the last two years in the value of my estate and also 
to the fact that my wife will soon give birth to another 
child I hereby revoke”—then follows revocation of several 
gifts to charity and to collateral kin. 

To provide for nephew who had been overlooked in will— 
“In the preparation of my will I have omitted to make pro- 
vision for my nephew who for years has shown for me 
the greatest kindness and has been for me a source of both 
service and comfort. In appreciation of this I bequeath to 
my said nephew twenty bonds of one thousand dollars each 
of the Railway and Light Company.” 

To change gifts to charity because of creation of new 
charity agency—‘On account of the formation of the 
Welfare League I desire to make some changes in my last 
will and testament, therefore, I ot , do make, 
publish and declare this to be a codicil to my last will and 
testament dated the day of , 19—.” Then follows 
a revocation of several bequests to hospitals and a gift to 
the Welfare League for the use of hospitals. The creation of 
community trusts in the several cities of the country makes 
appropriate the execution of such codicils changing the 
provision from direct gifts to specific charities to the com- 
munity trust for the benefit of those charities. 

To substitute legacy for devise—*I order and direct that 
wherever I shall not, at the time of my decease, be the owner 
of any parcel of real estate which I have given and devised 
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in my said will, the sum of dollars shall be paid by 
my executors to the devisee in lieu of each property which 
I have parted with in my lifetime.” 

To permit distribution in kind—“I further order and 
direct that the above substitute legacies and all other lega- 
cies given in my said will may be paid and satisfied by my 
executors, in their discretion, by the delivery and securities 
or investments held by my estate at the face or par value 
thereof, and my executors shall not be required to convert 
such investments into cash or have the same appraised, but 
the transfer of such securities shall be deemed fully to pay 
and satisfy any gift or bequest contained in my said will. 
My executors shall determine what securities shall be trans- 
ferred to each legatee.” 

To cover omission to give home and contents to wife and 
daughter—“I give, devise and bequeath unto my wife 
and my daughter » jointly, all of my household goods, 
furniture and fixtures, including the entire contents of our 
home; also all automobiles which I may own at the time of 
my death, together with all tools, appurtenances, and appli- 
ances used or connected therewith, including all the con- 
tents of my garage; also my cottage with its contents at 
Lake, together with boat-house, motor boat, and any 
other personal property owned by me and used in or in 
connection with said cottage to be owned by my said wife 
and daughter and their heirs and assigns forever. This ° 
bequest immediately follows the first paragraph of my said 
will.” 

To give wife fee im place of life estate in home—T give 
and devise to my wife my dwelling house and grounds 
appurtenant thereto, situate on Street in the Borough 
of : County, , to have and to hold to herself, 
her heirs, and assigns forever. This is in lieu and place of 
the life estate therein given her by the 


item of. my 
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said will. The power of sale given to my trustee in said 
will shall not apply to the real estate herein devised to my 
wife.” 

To cut out a beneficiary named in the will—“I hereby 
revoke the gift and bequest contained in my will to 
I hereby withdraw and revoke the provision in my said will 
for the appointment of the said as one of the incorpo- 
rators or trustees of the Home. It is my will that the 
said shall not in any way participate in my estate or in 
the management thereof.” 

To remember servants and employees—“Desiring to re- 


member my servants, I give and bequeath to » cook ; 
» maid; , butler; , errand boy; » farm 
hand, and , gardener, if in my employment at the time 


of my death, the sum of dollars each, and a further 
sum of dollars to each of them (upon the condition 
aforesaid) for each year, or fraction thereof, in excess of 
one year, that he or she, respectively, shall have been in my 
employment at the time of my death. I give and bequeath 
to each and every other domestic or family servant, who 
shall have been in my employment continuously for a period 
of one year immediately preceding my death the sum of 
dollars. I give and bequeath to , a carpenter, if living 
at the time of my death, and who is occasionally, but not 
regularly, employed by me the sum of dollars.” 

To revoke a prior codicil—“I do hereby revoke a codicil 
attached to my said will in which I mention of : 
; in lieu thereof I give and devise to him all the articles 
of clothes, etc., mentioned in said codicil, and I further 
give and devise to him a sum of money double the amount 
provided in said codicil, to be paid to him out of my estate 
in equal monthly installments so long as he may live.” 

To give directions about disposing of stock of goods— 
“I expressly direct my executors to dispose of my stock in 
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the Furniture Company as soon after my death as 
an advantageous sale can be made. In case the said and 
the said become the purchasers of said stock then I 
expressly direct that the foregoing bequests to them shall 
be paid only upon the payment in full by them of the last 
installment of the purchase price in case my executor sell 
to them for other than cash.” 

To cancel debt owing to testator—“I hereby cancel any 
sum or sums not to exceed dollars which may 
owe me at the time of my death for the house and lot which 
he is occupying on Avenue : » County 
and which I purchased from by deed dated 
19—.” 

To enlarge, define and clarify the powers of the executor 
and trustee—“I revoke, annul, and make void paragraph 
of section of my said will and in lieu thereof I 
confer upon my executors and upon my trustees by my said 
will appointed the following power and authority; To in- 
vest, reinvest, and keep invested the capital or principal of 
my estate and the trusts under my will in first mortgages 
secured on and ground rents issuing out of real estate in 
the State of Pennsylvania or any other State of the United 
States.” 

“Tn addition to the powers and authorities conferred upon 
my executors and upon my trustees by the clause of 
my said will, I hereby confer upon my executors therein 
named, and the survivor of them, full and ample power at 
their discretion to borrow such sums of money as may be 
needed to pay the inheritance tax, estate tax, and succession 
tax or any other tax in the nature thereof, in the event that 
at the time of my death there are not sufficient funds in 
hand to make payment of such taxes promptly.” 

“In lieu of the powers and authorities conferred upon my 
executors and trustees by paragraph of the sec- 


3 
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tion of my said will and in addition to all other powers and 
authorities conferred upon my executors and trustees by 
my said will I give and grant unto my executors and trustees, 
in their respective capacities, full power and authority to 
invest, reinvest, and keep invested the capital or principal 
of my estate and the trust under my will in such securities 
as they may deem prudent, without restriction to so-called 
legal investments for trustees, and full power and authority 
to make subscriptions for stock and bond privileges and 
allotments to such extent as they may deem proper, in com- 
panies in which my estate or the trust under my will may 
from time to time have an interest, and to surrender or 
deposit shares of stock and bonds from time to time belong- 
ing to my estate or the trust under my will, for the purpose 
of taking part in any foreclosure, merger or reorganiza- 
tion proceedings, and in their discretion to pay assessments 
in connection therewith.” 

To revoke provision about upkeep of grave—I revoke, 
annul and make void the section of my said will as 
I have made other provisions for the perpetual care and 
maintenance of the burial lot in Cemetery referred 
to in the section of my said will.” 

To disinherit husband—*T disinherit my husband 
for a cause which affords ground for divorce, namely, adul- 
tery, extreme cruelty, and refusal to provide necessaries 
for my sustenance, he being of sufficient ability so to do, 
and for other gross misbehavior repugnant to and in viola- 
tion of the marriage covenant.” 

The above provisions are but illustrative of the variety 
of purposes that may be served by codicils. One observa- 
tion may be repeated here that was made in connection with 
the principal will itself, namely: Keep out of the codicil as 
well as the will all but the expressions of one’s best self. 
If one is justified in revoking a gift once made, it is better 
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to re-write the will and leave out the gift than to execute 
a codicil cancelling the gift. No good purpose is served by 
showing in the will what the testator had originally meant 
to do for a child or associate or friend and in the codicil 
what that child or associate or friend had lost by displeasing 
the testator. This observation does not apply to cancella- 
tion of gifts where a satisfactory explanation is given. The 
testatrix quoted last was amply justified in disinheriting 
her husband if she was stating the facts as they were; but 
no good purpose was served by her revealing to the world 
what manner of man her husband was. 

The execution of codicils to wills should be resorted to 
very charily and then only upon the advice of counsel. It 
is, of course, not necessary to rewrite and reéxecute the 
whole will to correct an error in spelling, to revoke a legacy, 
to make a new legacy, or to accomplish any other thing that 
is specific and definite. But it is advisable always to rewrite 
the whole will where numerous changes are to be made 
vitally affecting the will, where new trusts are being created, 
where terms of distribution under trusts are being changed, 
where extensive new powers are being given to the executor 
and trustee. It is highly inadvisable to add codicil after 
codicil changing the terms of the will or of some one or 
more prior codicils. Take for example the will with five 
codicils, already mentioned. It is like fitting together the 
pieces of a jig-saw puzzle to put together those six testa- 
mentary dispositions of a single estate, to determine the 
final disposition after all the changes had been made and 
cancelled and made again. 


CHAPTER XX 
AN ILLUSTRATIVE WILL 


The concluding chapter of this book offers a complete 
will illustrative of the main points that have been covered 
in the preceding chapters. The one offered is not the ac- 
tual will of any person, nor is it the creation of the imagina- 
tion of the author; rather, it is a composite will made up 
mostly of items and provisions selected from many wills 
that have been offered for probate throughout the country. 
But, let it be understood, this is not a form-will or in any 
respect to be accepted as a model by any one attempting to 
prepare his own will. 

In fact, this whole book will have failed of its purpose 
utterly if it encourages anybody to undertake to prepare 
his own will by following a form. This is not a book of home- 
remedies about wills but is meant to be only a challenge to 
thoughtful men and women themselves to give earnest consid- 
eration to their wills and to seek the best advice to be had in 
the legal profession. The motive of the author in offering 
this illustrative will is the hope that the content of a normal 
will may be better gauged by having the principal items of 
one arranged in the usual, orderly fashion and letting the 
lay-reader see just how a complete will looks. 


BEGINNING 


I, , a citizen of the State of , and now residing 
in the City of , at No. —, Street, being of sound 


and disposing mind and being free from duress, menace, 
305 


306 WILLS 


fraud or undue influence of any person, but considering 
the uncertainty of my earthly existence and desiring to dis- 
pose of all my earthly affairs while in health and strength, 
do hereby make, publish and declare the following to be my 
last will. 


REVOCATION 


I hereby revoke any and all other and former wills, codi- 
cils, and testamentary dispositions by me made and establish 
this and this only as and for my last will. 


STATEMENT AS TO FAMILY 


I declare that I am married, that my wife’s name is 3 
that we have four living children as follows: , a daugh- 
ter who is the wife of , now residing at ‘ >a 
son married and residing at : , a daughter; and 
» a son; the last two being minors at the date of the 
execution of this will. 


STATEMENT AS TO Property oF OTHERS 


In my safe deposit box at the Bank and Trust 
Company there are two packages both sealed and labeled, 
one with the name of » my wife, and the other with the 
name of , one of my daughters. I declare that these 
packages and their contents are the property respectively 
of my wife and daughter and direct that immediately upon 
the opening of my box after my death each package shall 
be delivered to its owner. 


Exercise oF PowEr or APPOINTMENT 


Whereas, in addition to any property which I may own 
in my own right, I am entitled under the will of my mother, 
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» deceased, to a certain portion of her estate which is 
held in trust for me during my lifetime and after my death 
is subject to appointment by me by my last will; 

Now, therefore, I hereby declare that it is my intention 
by this will to exercise the power of appointment above men- 
tioned and all other powers and authorities which I now 
have or may have at the time of my death, whether men- 
tioned herein or not, and to dispose of all property what- 
ever and wheresoever the same may be belonging to me in- 
dividually or held in trust for me and of which I have the 
power to dispose by will, all of which property is included 
in the estate hereinafter disposed of by this will. 


FunERAL Directions 


I direct that my body shall be buried in Cemetery, 
in » in the family lot there, without undue ceremony or 
ostentation. It is my wish and desire that my funeral shall 
be held and conducted in accordance with directions which 
I shall leave in a separate paper. I direct that my executor 
shall erect at my grave a simple marker, the design and 
cost of which I leave to the discretion of the members of 
my family. 


Urpxerer oF CEMETERY LoT 


I bequeath to the Cemetery Association of the 
sum of dollars in trust to invest the same and use the 
income thereof for the care of the grounds and gravestones 
upon our family lot in the said Cemetery and for the plant- 
ing and care of trees, shrubs, flowers and plants thereon. 


PayMENT oF Dests AND TaxEs 


For the information and guidance of my executor I 
state that at the time of the execution of this will I am not 
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indebted in any wise to any person, except such debts, neg- 
ligible in amount, as may be incurred from day to day for 
household and family expenses, and such I expect to be the 
condition of my estate at the time of my death. Nor am 
I accommodation endorser on any note or surety on any 
bond. But the Company of has presented a claim 
of dollars against me for breach of contract, the pay- 
ment of which I shall resist and which I desire my executor 
to resist also, as I am not liable for any part of the claim. 
I have prepared and shall file along with this will a paper- 
writing setting forth all the facts about the transaction out 
of which the claim arose and the sources from which my 
executor may secure all the evidence it requires in case of 
litigation. 

If there should be due my estate any small debts, whether 
book accounts or notes or mortgages, in an amount not 
exceeding one hundred dollars each, of dependent or indi- 
gent persons, I authorize my executor to release and cancel 
any or all of such claims. 

I hereby forgive the sum of dollars evidenced 
by a note and mortgage executed by him on the day 
of , 19—, or any part thereof that be unpaid at the 
time of my death. 

I direct that no amount advanced by me to any child 
of mine during my lifetime shall be charged against such 
child as an advancement unless the same shall be so charged 
on my regular books of account or unless the same shall be 
evidenced by a note executed by such child. 

I direct that all estate, inheritance, succession, transfer, 
and other taxes, by whatever name called, levied against 
my estate as a whole or against any legacy or devise or 
against any legatce or devisee, whether levied by the Fed- 
eral Government or by any State Government or political 
subdivision of any State, shall be paid by my executor out 
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of my general estate, it being my intention that my legatees 
and devisees shall receive the full amount of the legacies 
and devises hereinafter made without any dimunition on 
account of such taxes. 


Provisions ror Famity During ADMINISTRATION 


I direct that my executor, beginning on the first day of 
the month after my death and continuing monthly there- 
after until the trusts hereinafter provided for shall be set 
up, shall pay to my wife out of my general estate the sum 
of dollars per month for the purpose of meeting the 
living expenses of my family during the period of adminis- 
tration of my estate, treating the said monthly payments 
as if they were debts against my estate. 


Disposirion oF PERSONAL EFFECTS 


I bequeath to my wife all my household furniture and 
tangible personal property in, around, about, or used in 
connection with our residence at the time of my death, in- 
cluding cash on hand and automobiles for personal use but 
not including stocks, bonds, notes, and other securities and 
choses in action. Without intending by this suggestion to 
impose upon her any legal obligation whatsoever, I shall be 
glad if my wife will distribute among my most intimate 
friends such small items of my personal belongings as she 
thinks they will appreciate as keepsakes in memory of our 
friendship. Also without intending by the suggestion to 
impose any legal obligation upon her, I trust that my wife 
will distribute among our children, according to their re- 
spective preferences in so far as may be practicable, such 
articles as furniture, silverware, glassware, paintings, and 
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the like, that I inherited from my parents and that would 
naturally be handed down to our children as heirlooms. 


Outricut Girts TO PERSONS 


I bequeath the sum of dollars in cash, or its equiv- 
alent in value in stocks or bonds to be selected by my 


executor, to , the son of my deceased brother ae 
he shall survive me. 
I devise my house and lot known as No. — Street, 


in the City of : , and all the appurtenances there- 
unto belonging, to my niece , the daughter of my 
sister ; and if she shall predecease me, I devise the 
same to her children as tenants in common. 

I bequeath to my brother , if he shall survive me, 
dollars, face value, of State bonds, Nos. 7 
maturing in 19—, now in safekeeping in my box at the 
Bank and Trust Company. 

I bequeath to my son » as a special legacy, 
one-thousand dollar first mortgage bonds of the Com- 
pany numbered to » Inclusive; and if at the time 
of my death any of said bonds shall be pledged for my 
obligations, then my said son shall take said bonds free 
and clear of the indebtedness for which they shall be pledged, 
which indebtedness shall be paid by my executor out of my 
general estate. 


I devise to my daughter » the wife of » and her 
heirs my farm near ; County, » containing 
acres, more or less, and known as the Homeplace, 


subject, however, to any encumbrance that may be upon 
it at the time of my death. 

I bequeath to , the son of , the sum of —— 
dollars payable out of the proceeds of a note and mortgage 
for dollars that I hold against the Company. 
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I bequeath dollars to » a nurse who has served in 
our family nearly all our married life, in appreciation of 
her faithful service to my wife, my children, and myself, 
whether or not she shall be in my employment at the time 
of my death. ‘ 

I bequeath dollars to , my trusted and efficient 
chauffeur during the past years, provided he shall be 
in my employment at the time of my death. 

I bequeath the sum of dollars to each other person 
who shall have been in my employment for five years next 
preceding the date of my death and for each entire 
year over and above five years during which he or she may 
have been in my employment next preceding the date of my 


death. 


Girts To CHARITY 


I bequeath dollars to the board of trustees or gov- 
erning body by whatever name called of the Orphan- 
age now located at 

I bequeath shares of the common stock in the 
Company, or if I shall not own such stock at the time of my 
death, then the cash equivalent in value of such stock at 
that time, to the board of trustees or other governing body 
by whatever name called of the Church located at 
,in memory of my father and mother who were members 
of that church for many years. 

I bequeath dollars to the 
by resolution severally adopted by the Bank and Trust 
Company, the National Bank, and the Trust 
Company on the day of , 19—, and, without mean- 
ing in any way to limit the use to which the bequest may be 
put, I express the preference that the same shall be held in 
trust as long as advisable and the income therefrom used 


Foundation created 
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for providing vacations and recreations and outings for the 
children of the City of who would otherwise be denied 
such privileges. 

I bequeath first mortgage bonds of the Com- 
pany, Nos. to ——-, inclusive, maturing in 19—, to 
the board of trustees or other governing body by whatever 
name called of the Hospital to hold the same in per- 
petual trust for the endowment of free beds in said 
Hospital and request that each of the beds shall bear a 
simple, inconspicuous brass plate on which shall be engraved, 
“Endowed by in Memory of re 


Resipuary Estate 


All the rest, residue, and remainder of all property and 
estate of every name, kind and nature, real, personal, and 
mixed and wherever situated of which I shall die seized or 
possessed and all to which I shall be in any manner entitled 
at the time of my death, either at law or in equity, and in- 
cluding all contingent, executory, and other future inter- 
ests and all property, estates, and interests over and in 
respect to which I may have power of appointment at the 
time of my death, I devise and bequeath and appoint unto 
the Bank and Trust Company, a corporation duly 
created under the laws of the State of with its prin- 
cipal office located in said State, to have and to hold the 
same to it, its successors and assigns, in trust for the uses 
and purposes and with the power, authority and discretion 
hereinafter set forth, that is to say: 


Provision For Famiry Homer 


My trustee shall retain my residence at the time of my 
death, wherever the same may be, and all the appurtenances 
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thereunto belonging, as a family home for my wife and for 
such of our children as my wife shall desire to make their 
home with her. Out of the general funds of my trust estate 
my trustee shall pay the taxes, insurance premiums, repair 
bills, and other expenses necessary to keep the house and 
grounds in proper condition according to the judgment of 
my trustee. If my wife shall desire to change her residence, 
upon her written request, my trustee is authorized to sell 
my residence publicly or privately, for cash or on credit, 
upon such terms and conditions as to it shall seem best, 
and apply all or the necessary part of the proceeds to the 
purchase of another residence suitable to the wishes of my 
wife, taking the title thereto in the trustee, adding the sur- 
plus, if any, to the general funds of my trust estate. If the 
sale price of the said residence shall not be sufficient for 
the purchase or erection of another residence suitable to the 
wishes of my wife, I authorize my trustee to supplement 
the said sale price out of the general funds of my trust 
estate by an amount so that the total shall not exceed 
dollars. If my wife shall desire at any time to give up my 
residence or the one substituted therefor as a family home, 
she shall give notice in writing to that effect to my trustee 
and thereafter the same shall be treated as a part of my 
general trust estate. After the death of my wife, my resi- 
dence or the one substituted therefor, if the same shall not 
have been disposed of beforehand as herein provided, shall 
be treated as a part of my general trust estate. 


Income To WIFE FoR LIFE 


My trustee shall pay the net income from my trust estate 
monthly or quarterly or as often as her needs shall require, 
at least once a year, to my wife during her lifetime. If the 
income shall not be sufficient, in the judgment of my trustee, 
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for the comfortable support of my wife and children for 
the time being under age or, though of age, still in school, 
and for the education of my children, I authorize my trustee, 
in the exercise of its discretion, considering the size and na- 
ture of my estate, to supplement the income by applying, 
not exceeding dollars of the principal during any one 
year to the support of my wife and children and education 
of my children. 


ADVANCEMENTS TO CHILDREN 


If during the lifetime of my wife any child of mine or 
the husband of any married daughter shall be engaged in 
any business or profession and shall, in the judgment of my 
wife and trustee, need additional capital with which to de- 
velop such business or profession or if any child of mine 
shall desire to purchase a home, I authorize my trustee, upon 
the written consent of my wife, to advance to such child 
out of the principal of my trust estate an amount in cash 
or securities or other properties equivalent in value to not 
more than one-half of such child’s part of my trust estate 
at its then estimated value and to charge the same as an 
advancement to such child together with simple interest at 
six per cent computed annually and not compounded. My 
purpose is to enable my wife during her lifetime to help 
any child of mine to set up a home and to get a start in a 
business or in a profession and at the same time not to per- 
mit her by overpersuasion to disfurnish herself by having 
my trustee distribute too much of my estate among our chil- 
dren during her lifetime. 


DistrisuTion or Estatrt AmMone CHILDREN 


Upon the death of my wife I direct my trustee to divide 
my estate into as many equal parts (taking into account 
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any advancements made as hereinbefore provided for) as I 
shall have children then living and children then dead leav- 
ing issue living, and to dispose of the several parts as fol- 
lows: 

The portion of the issue of a deceased child shall be 
divided, share and share alike, among such issue, discharged 
of this trust, but the part of any minor among such issue 
shall be held in trust and the income applied for the benefit 
of such minor until he or she shall attain the age of twenty- 
one years and then paid over, delivered, and conveyed to 
such issue discharged of all trust. 

The income from the portion of a child of mine being a 
minor at the time of the death of my wife shall be applied 
for the benefit of such minor until he or she shall arrive at 
the age of twenty-one years; between the ages of twenty- 
one and twenty-five years the trustee shall pay the income 
direct to such child; upon such child’s attaining the age of 
twenty-five years, the trustee shall pay over, deliver, and 
convey to such child, discharged of all trust, one-third of 
of the principal of such child’s portion of my estate, de- 
ducting therefrom the amount of any advancement already 
made to such child; between the ages of twenty-five and 
thirty years the trustee shall pay the income from the part 
remaining in trust direct to such child; upon such child’s 
attaining the age of thirty years, the trustee shall pay over, 
deliver, and convey to such child, discharged of all trust, 
one-half of the then remaining principal of such child’s por- 
tion of my estate; between the ages of thirty and thirty-five 
years the trustee shall pay the income from the part remain- 
ing in trust direct to such child; and upon such child’s at- 
taining the age of thirty-five years, the trustee shall pay 
over, deliver, and convey to such child, discharged of all 
trust, the remaining principal of such child’s portion of 
my estate. 
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PrRoMoTION oF THRIFT AND SOBRIETY 


But such distribution shall be subject to the exercise by 
the trustee of the following discretionary powers, and the 
judgment of the trustee shall be final and uncontrollable 
and unimpeachable except by a court of equity for clear 
abuse of discretion and bad faith amounting to a breach of 
trust: If any child of mine, having attained the age of 
twenty-one years or the husband of any married daughter 
shall be engaged in any business or profession and shall, in 
the judgment of my trustee, need additional capital and if 
such child or such husband shall have manifested such habits 
of thrift, economy, and sobriety as convince my trustee 
that he will wisely use the principal of such child’s portion 
of my trust estate, I authorize my trustee, in the exercise 
of its discretion, to pay over, deliver, and convey to such 
child, discharged of all trust, any part or even all of such 
child’s portion of my estate without regard to the ages set 
for distributions by instalments hereinbefore stated. But if 
such child or husband of married daughter shall not have 
manifested such habits of thrift, economy, and sobriety as 
convince my trustee that he will wisely use the principal of 
such child’s portion of my estate, I authorize my trustee 
to withhold the distribution of principal even at the ages of 
twenty-five, thirty, and thirty-five years as mentioned above 
and to continue to hold in trust all or any part of a child’s 
portion of my trust estate during the life of such child; at 
the death of such child I direct that such undistributed part 
shall be disposed of in accordance with the terms of the will 
of such child, and, if such child die without a will, that 
the same shall be distributed among the heirs and next of 
kin of such child according to the laws of intestacy then ob- 
taining in the State of . I am aware that I am giving 
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very wide latitude to my trustee, but I desire above all else 
that my estate shall be of the largest possible good to my 
wife and children and I cannot now foresee what their needs 
in the future will be and I am endeavoring to give my 
trustee ample power to do what will be best for them at the 
time. 


ENCROACHMENT UPON PRINCIPAL 


If at any time during the continuance of the trusts herein 
created the principal shall not be sufficient for the purposes 
of the trust, I authorize my trustee, in the exercise of its 
sound discretion, to apply enough of the principal to ac- 
complish the purposes of the trust, to the end that each 
trust shall be of the largest possible good to its beneficiary. 


Disputine WILL 


While I have full confidence in the affection of my family 
and believe that it will be the pleasure of each of them to 
codperate in carrying out the terms of my will, which I 
have already discussed with the adult members, neverthe- 
less I think that it is my duty to guard against the effects of 
evil counsel or influence which might seek to disturb any of 
the provisions of this will; therefore, I declare that, if any ob- 
jections shall be made to the probate of this will or any 
attempt shall be made to revoke the probate thereof by any 
of my heirs, next of kin, legatees, devisees, or any benefi- 
ciary under any provision of this will, or in case any contest 
shall arise as to the carrying into effect of any article thereof, 
it is my will that any heir, next of kin, legatee, devisee or 
beneficiary under any provision of this will who shall make 
or offer or permit to be made or offered any such objection 
or attempt or who shall inaugurate or raise or abet any 
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such contest shall by reason thereof forfeit any and all 
right or interest which he or she might otherwise have under 
this my will or in my estate, and shall be excluded from any 
share or interest in my estate as legatee, devisee, heir at 
law, next of kin, or otherwise; and I hereby bequeath and 
devise the property, interest, articles or money constituting 
such devise, legacy or share in my estate to which he or she 
or they might otherwise become entitled to such of th> bene- 
ficiaries in my said will as shall not have violated this pro- 
vision of my will. 


Naminc ExrectTror 


I hereby nominate and appoint the Bank and Trust 
Company executor of this my last will and request that the 
said company shall not be required to give bond. 


Naminc ADVISERS 


In the settlement of my estate and in the administration 
of the trusts herein created I suggest that the said 
Bank and Trust Company shall consult freely with . 
, and , my lifelong friends and business associates. 
I do not name them or any of them co-executor or co-trustee 
because I desire to relieve them of all burdens and respon- 
sibilities in connecton with my estate, yet I crave for my 
executor and trustee the benefit of their experience and 
judgment with respect to my business enterprises. 


Succrestinc Lecat SERVICE 


For all legal advice or service in connection with my 
estate I suggest that my executor and trustee employ 
provided he shall then be in active practice, since he has long 
been my personal attorney and is thoroughly familiar with 
my affairs. 
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Powers or ExEcUTOR AND TRUSTEE 


Without limiting any of the general powers that my ex- 
ecutor and trustee will have under the laws of the State of 
and without distinguishing between the powers it may 
exercise as executor and as trustee, I hereby confer upon the 
said Bank and Trust Company or its successor, the 
following powers: 

To sell all or any part of my real estate and personal 
property of which I shall die seized at public or private 
sale, for cash or on credit, and on such terms and conditions 
as to it shall seem expedient, and execute and deliver good 
and sufficient conveyances therefor ; 

To carry on any business in which I shall be engaged or 
financially interested at the time of my death for such time 
and in such way as to it shall seem best and for that pur- 
pose to retain and employ therein the capital which shall be 
employed in it at the time of my death and such additional 
capital as it shall think fit to advance from time to time from 
my general estate; 

To compromise and settle all claims in favor of or against 
my estate; 

To consent to the reorganization or consolidation of or 
other change in any corporation whose stocks or obligations 
may be held or acquired by said executor or trustee; and to 
consent to any readjustment, conversion or sale of any such 
stocks and obligations, and to take all steps, deposit and 
transfer all stocks and obligations, and execute all agree- 
ments, deeds, releases, assignments, and other papers neces- 
sary or proper in connection therewith; 

To retain, invest, and to continue to keep my estate or 
any portion thereof in the securities or in the manner in 
which it may exist or be invested at the time of my death, 
and I direct that it shall not be held responsible for any 
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loss of principal or of income that may occur by reason 
of its retention of such property or investment; 

To invest and reinvest and keep my estate invested in 
such stocks, bonds or other securities or properties as it 
may deem suitable for the trusts herein created without be- 
ing restricted to securities of the character authorized by 
the laws of the State of for trust investment ; 

To borrow money for the benefit of my estate or of any 
of the trusts herein created and to secure such loans by a 
mortgage of my real estate or pledge of my securities; to 
renew any notes on which I shall be bound as maker or en- 
dorser until such time as my estate shall pay or be otherwise 
relieved of such obligations ; 

To lease real estate for periods that may extend beyond 
the life of the trust in which it is held; 

To divide or distribute my estate in kind or partly in 
kind and partly in money, and for the purpose of such al- 
lotment the judgment of my executor or trustee concerning 
the propriety thereof and the relative value for the purpose 
of distribution of securities or properties so allotted shall be 
binding and conclusive upon all persons interested in my 
estate ; 

To purchase securities at a premium without being re- 
quired to set aside any part of the income thereof as a 
sinking fund to retire or absorb such premium; 

To determine whether stock dividends or other extraor- 
dinary payments shall be treated as principal or income, 
to determine whether expenses incurred in the administra- 
tions of the trusts herein created shall be charged against 
principal or income. 


CoMPENSATION OF EXECUTOR AND TRUSTEE 


As compensation for its services as executor the said 
Bank and Trust Company shall retain 


per cent. 
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of the combined receipts and disbursements of personal 
property up to $—, — per cent. of the combined receipts 
and disbursements of personal property between $— and 
$—, — per cent. of the combined receipts and disburse- 
ments of personal property over $—, except as to life in- 
surance payable to my estate upon which it shall retain 
only — per cent. of receipts; and in no case shall my ex- 
ecutor retain any commission upon distributions among 
my beneficiaries. 

As compensation for its services as trustee the said 
Bank and Trust Company shall retain — per cent. of the 
gross annual income up to and — per cent. of the gross 
annual income over $—, but in no case shall it retain any 
commission upon the principal. 


In TrEstimontum CLAvsE 


In witness whereof, I have hereunto set my hand and 
affixed my seal and have also signed my name at the bottom 
of each of the foregoing pages, in the City of . 
, on the day of , 19—, in the presence of 
and whom I have called as witnesses hereto. 

Signature 


(SEAL) 


ATTESTATION CLAUSE 


Signed, sealed, published, and declared by the said 
to be his last will, consisting of sheets of paper to the 
bottom of each of which except the last one he subscribed 
his name, in the presence of us who at his request and in 
his presence and in the presence of each subscribed our 
names hereto as witnesses, this clause having first been read 
to us, and we hereby certify that at the time of the execu- 
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tion thereof we believe the said to be of sound and 
disposing mind and memory and free of fraud, duress, men- 
ace, or undue influence of any kind whatsoever. 

residing at 

residing at 

residing at 
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Daughter, trust for, 192; home for, 
193 

Debtor, gift to, 60, 91 

Debts, special provision as to, 57; 
due estate, 87, 88; due estate by 
family and friends, 89; owed by 
estate, 92; authority to cancel, 
308 

Declare, make, publish, and, 23 

Demonstrative legacy, 144 

Descent, definition of, 24 

Devise, definition of, 23 

Disbursement, definition of, 25 

Discount, treatment of, as income, 
212 

Discretionary powers, to use prin- 
cipal, 177; in terminating trust, 
185; for daughter’s share, 193, 
204; for distributing principal, 
209 

Disinheritance, reasons 
methods of, 261 

Disposition of residuary estate, 72 

Dissent, reasons for, 108 

Distributee, definition of, 25 

Distribution, definition of, 
powers of, 208; in kind, 255 

Dividends, stock, 211 

Domicile, definition of, 30; impor- 
tance of, 68; of testator, 68 

Dower, definition of, 29 

Drafting of will, risk of testator, 
39; selection of attorney, 40; 
meeting of minds in, 53; neces- 
sary information for, 55; precip- 
itate action in, 56; questions to 
ask in, 57 


for, 259; 


253 


Economy, encouraging, 187 
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Education, enforcing, 191 

Effects, personal, 123 

Employees, gifts to, 136 

Encroachment upon principal, 317 

Encumbrances, provision for, 59; 
payment of, 94 

Entirety, estates by the, 110 

Estates, by the entirety, 110; ex- 
tension of time for settling, 239 

Execution of will, 273 

Executor, compared with admini- 
strator, 13; definition of, 25; cor- 
porate, 25; selection of, 41; du- 
ties of, 41; qualities needed in, 
42; friends as, 43; partner as, 44; 
trust company as, 45; advantages 
of trust company as, 46; advan- 
tages of naming it also trustee, 
52; giving advice in drafting will, 
54; powers of, under will, 63, 238; 
compensation of, 64; to settle at 
leisure, 239; to continue business, 
241; to participate in reorgani- 
zations, 243; to incorporate busi- 
ness, 243; to borrow or pledge, 
244; to adjust claims, 246; to sell 
real estate, 248; to sell privately, 
249; to convey, 250; advisor to, 
252; power to distribute in kind, 
- 255; to handle foreign property, 
255; literary, 256; release of, 
from accounting, 257 


Family, duty to provide for, 6; in- 
formation about, 57; provision for, 
58, 115; statement in will as to, 
74, 306; need of will to provide 
for, 116; during administration, 
117, 120, 121 

Family home, 312 

Fee simple, definition of, 32 

Fees, of co-executors, 49; saving by 
appointing same one executor and 
trustee, 52 

Foreign property, handling of, 255 

Friends, gifts to, 136 

Funeral, directions for, 81; cost of, 
82; special fund for, 83; expenses 
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of, for beneficiary, 83; directions 
about, 307 
Furniture, disposition of, 123 


Gifts, to creditor or debtor, 60; to 
class, 60; to charity, 61, 149; ex- 
planation of, 76; to debtor, 91; to 
creditor, 97; specific or general, 
119; during lifetime to provide for 
family during administration, 122; 
to individuals, 132; designation of 
beneficiary, 132; heirlooms, 134; 
sentimental, 135; to employees, 
136; to namesake, 140; of land, 
141; of money, 143; of stocks and 
bonds, 145; interest on, 147; legal 
limits on, 150; motive of, 151; for 
specific purposes, 156; commu- 
nity trusts, 159; kinds of, to char- 
ity, 162; conditional, for charity, 
164; over, 167; memorials, 170; 
in trust, 173 

Give, definition of, 23 

Grave, upkeep of, 85 

Guardian, definition of, 27; of the 
person, 28, 181; of the property, 
28; provision for, 64 


Heirlooms, 58; provision for, 134 

Heirs, definition of, 24 

Holograph will, 20 

Home for daughter, 193 

Home place, 58, 124, 128 

Husband, attitude towards testatrix, 
104 


Income, determination of, 211 

Inequalities, explanation of, 76 

Influence, undue, 70 

Information, necessary care in get- 
ting, 55; in drafting will, 57 

Inheritance, conditional, 265 

Insurance, life, for period of ad- 
ministration, 122 

Interest on gifts, 147 

Intestacy, when desirable, 2; North 
Carolina law of, 3; general laws 
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in United States, 5; imperfections 
of, 8; inelasticity of law of, 8; 
provides no administration, 12; 
definition of, 20; fallacies caus- 
ing, 37 

In testimonium clause, definition of, 
34 

Investments, statutory, 223; powers 
of trustee, 223; non-legal, 225; 
power to hold, 230 

Irregularities, explanation of, 76 

Issue, definition of, 35 


Land, disposition of, 59; gift of, 
141 

Lapsed gifts, 33, 60 

Lease, power to, life estate, 217 

Legacy, definition of, 23; general, 
59; specific, 59; demonstrative, 
144 

Letters of administration, definition 
of, 33 

Letters testamentary, definition of, 
33 

Life estate, definition of, 32 

Life interest in home place, 127 

Literary executor, 256 

Loans, power to make and secure, 
244 


Memorials, charitable, 170 
Money, gift of, 143 
Monuments, provisions for, 84 
Motive for making will, 72 


Namesake, gift to, 140 
Next of kin, definition of, 24 
Nuncupative will, 20 


Order of court to sell real estate, 
248 


Partner as executor, 44 
Permanence of written wills, 17 
Perpetuities, 174 

Personal property, definition of, 21 
Per capita, definition of, 29 

Per stirpes, definition of, 29 
Physician as witness, 286 
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Pledge, power to, 214 
Powers of trustee under will, 63; 
of executor, 63, 238; implied and 
expressed, 207; of distribution, 
208; administration, 212; to de- 
termine what is income and prin- 
cipal, 211; to borrow, 214, 244; 
to employ agents, 215; to adjust 
claims, 215, 246; to join in re- 
organizations, 216, 243; to sell real 
estate, 217, 248; to lease real es- 
tate, 217; omnibus clause, 219; 
to develop real estate, 219; gen- 
eral, 219; of investment, 223; to 
invest in non-legal securities, 225; 
to hold original investments, 230; 
to trade with self, 232; consent of 
third party to exercise of, 236; 
to extend time of settlement, 239; 
to continue business, 241; to in- 
corporate business, 243; of pri- 
vate sale, 249; to convey, 250; to 
act in foreign jurisdiction, 255 
Premium on securities, 212 
Principal, time of payment of, 179, 
184; power to distribute, 209; de- 
termination of, 211; use of, 317 
Private sale, power of, 249 
Publicity, power to avoid, 257 
Publishing will, 73 


Ratification of will by codicil, 292 

Real estate, duties in handling, 217; 
definition of, 21; power to lease 
217; to sell, 217, 248; to develop, 
219 

Reasons for making will, 14; duty 
to explain inequalities, 16 

Remainder, definition of, 32, 107 

Remarriage, 107, 178 

Reorganizations, power to partici- 
pate in, 216, 243 

Residence, definition of, 31 

Residuary estate, definition of, 31, 
64; disposition of, 72 

Revision of will, 289 

Revocation of previous wills, 73 


Revoke, definition of, 82 


Safekeeping of will, 288 

Sale, power of, 217 

Sole use, gifts for, 195 

Soul, commitment of, 79 

Spendthrift, 186, 190; trust, 196, 
202 

Spouse, definition of, 29 

Statutory division of estate, see In- 
testacy 

Stock dividends, 211 

Stocks, gifts of, 145 


Taxes, who pays, 98; payment of, 99, 
308 

Testament, definition of, 20 

Testamentary disposition, 2% 

Testator, definition of, 20; infor- 
mation about, 57; identity of, 67; 
undue influence upon, 70; testa- 
mentary capacity of, 70; trustee 
for others, 75 

Testatrix, definition of, 20 

Third parties, consent of, required, 
236 

Thrift, encouragement of, 187 

Trust for wife, 62, 176; creation of, 
62; for child, 62, 179; for period 
of administration, 120, 122; of 
home place, 128; when inadvis- 
able to create, 173; gifts in, 88, 
173; disadvantage of, for adults, 
174; when advisable, 175; time for 
discharge of, 179, 184; for daugh- 
ter, 192; spendthrift, 196; appli- 
cation of funds, 237 

Trust company as executor, 45; as 
trustee, 50 

Trustee, differentiated from admin- 
istrator, 12; corporate, definition 
of, 25; definition of, 26; selection 
of, 49; trust company as, 50; ad- 
visor to, 51; executor and, same 
one, 52; powers of, under will, 
63; provisions where testator is 
also, 60; compensation of, 64; 
power of, to sell real estate, 174; 
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discretionary power to use prin- 
cipal, 175, 177, 180, 185, 1938; 
powers of, 204, 207; powers of 
distribution, 208; power of, to de- 
termine principal and income, 
211; powers of administration, 
212; general powers of, 219; in- 
vestment powers of, 223; power 
to invest in non-legal securities, 
225; power to hold original in- 


vestments, 230; trading with it- 
self, 232 


Undue influence upon testator, 272 


‘Wife, trust for, 62, 176; attitude 
towards husband’s will, 104 

Will, privilege of making, 1 

‘Witness to wills, 285; family phy- 
Sician as, 286 
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